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. 0 Sbvect a Purchaſer of any Work - publihed 
being diſappointed by a Title Page, it is but: 
reaſonable the Contents thereof be partly ſhewn through 

a Prefatory Addreſs; in order to which the Editor of 
e following Treatiſe informs his Readers, that the 
chief Argument thereof is levelled againſt a certain 


Mode, invented by Lord Chief Juſtice Coke (for 


| "neither Littleton, nor any of his other Predeceſſors, call. 


it Common Law) in the Reigns of Queen Elizabeth: 


and King James the Firſt; to direct the Sueceſſion of 
Freehold Lands by Deſcent, which he moſt ingeniouſly 
ſays ought. to be governed by the Laws of Gravitation; 
and ſets forth ſo many other pretty Devices for the Puz- 
 zling of plain 'Fruth and natural Juſtice, as hath juſtly 
made his Maxims refpe&able amongſt thoſe who prefer 


Profit to Honeſty, but deteſtable to all others; yet this 


Poſition, modern Compilers have implicitly adopted, 


and given the falſe Appellation of a Law Canon to, in- 


veſting all the real Eſtates of Inteſtates in Primogeniture 
e to the Excluſion of every other Child 3 perhaps 


A 2 - ; os. 


* — — —— ——— 


. PREFACE. 


on a like courtly Plea, made fome Time before the_ 


"Blackwood, © - Reftoration,” ct That we are all Slaves by Reaſon of 


the Conqueſt, univerſal Diſgrace and Ridicule are 


brought upon our national Juriſprudence throughout 


„Europe, that ſo glaring a Soleciſm and Barhariſm was 


t not ſooner diſcovered and exploded with us, who boaft 


&« a conſtitutional Liberty, impartially deduced from 
e Theocracy itſelf.” To bring ſonotorious an Impoſture 
ol this pretended Canon of Inheritance truly is) before 
aur Tribunal of public Juſtice, {renowned for good 
Faith and unexampled Inte grity. in foreign Engage- 
ments) in caſe younger Sons of Family are ſo remiſs as 
to neglect aſſiſting therein, and obtaining a Reparationof 
their Honour, let them continue in the Infamy they de- 
ſerve) for Expoſtulation or Arguments (though from the 
higheſt Civil Authorities) ſhewing the Iniquity, atrocious 
Deſign, and Machiavelian - Policy, couched under ſo 
black a Maſk, will little avail with thoſe * whoſe: Cha- 
racteriſtic is, the accumulating Wealth {per Fas aut 
_ 'Nefas) and who in whole Parties go throught thick and 
thin (as the Latin Diſtich ſays) to obtain it. Where- 
fore he has choſen the plain and obvious Method of ſet- 


1 ting up, in the Face of the whole World, Magna Churtaʒ 


and all the ſubſequent Statutes, together with ſuch emi- 


gent Authorities of Law Writers through every Reign, 


from William the Firſt," Anno 1065, to this preſent 


| Year 1 706, as cannot fail to confines every Degree af 


3 | | Magiſtracy, 


Pn b :thn@ala = v. 
Magiſtracy, and People, of the ſacred Injunction now: 


5 lying upon their Conſciences, to reſtore that Birthright 
(to Foſterity at leaſt) which the ſole Operation of one 


Man's Opinion * has defrauded Thouſands of innocent 


Orphans (his Majeſty's moſt dutiful and liege Subjects) 
of, viz. that invariable Right which was eſtabliſhed for 


every Native of theſe Realms, by the moſt ſolemn Pacta 


Conventa {under a Sacramental Teſt of King, Lords, 


and Commons, in Behalf of themſelves, their Heirs and. 


| Succeflors for ever) that ever appeared in any Nation, 


either before or ſince. Magna Charts is declared to be. 
the Law of the Land; at gives full Power to eyery Free- 
holder, to diſpoſe of his Lands at his Pleaſure ; . but. on 


Default thereof {through Inteſtature) diſtributive Juſtice. 


makes no Diſtinction of Children, Age or Sex, all being 
equal Inheritors, in common and free Soccage Lands, 


which by the Srat. 12 Car. II. Cap. 24. all Lands, 


Manors, Mc. are now to be adjudged and conſtrued— 


A Teſtator may give all to one Son, in order to make 
a Family, guaſi in ſpite of him, by whom Kings reign *; 
but without ſuch a Will, or other Diſpoſition of him, the 
Lands become the Property of all his Children, who ac- 

_ _ cording to the Rights, Liberties, and Franchiſes of Fre- 
born Engliſh Subjects, muſt ſuccerd as Parceners in their 
common Patrimonial Inheritance: Suppoſe the Dogma 
of a Cole, or other Preferment-ſecking Lawyer, ſhould. 


_ 7” whom Sir Marrero Hale charges with both Error and Corr 7 171 
an Abe, v. Clace in Scacc. Rg. 25 Btw. IJ. _— entric's 


* As ns) 
1553 faid 


Julius 


III De- 
Hits di Dis. 


vi | r REF A A= K. 
be quoted in Favour of ſuſpending the Habeas Curpor | 
Ac, the Act of Toleration, or any other Right of the 
Subject (which hath been done heretofore): has not the 
Wiſdom of Parliament retrieyed the ſame when the 

Courts of Law were ſhut againſt | Redreſs?—A Parallel 
Caſe now before us exhibits a Scene of: Oppreſſion 
(upon no better Plea). which. the Annals: of no other 
Country can produce. This, we have Authority to 


ſay, was intended laſt Seſſions to be laid before. Par- 


liament, but poſtponed, and only preſented. to ſeyeral 
worthy Members of both Houſes for their Inſpection; 


_ fince which it has received the Sanction and Approbati ion 
of a moſt urig and numerous friendly Society 
among us; whoſe Integrity, Wiſdom, Loyalty, and 

true political and moral Principles, ee e of. 


| Tazsx Gentlemen N unanimouſly g given their V. 
dict after mature Deliberation (in full Annual Afembly 
met) not only in Favour of the Probity and Juſtice of 
the Plea, but alſo accompanied it with their fincere 
Wiſhes for the Succeſs of the Undertaking, towards re- 
ſtoring a Family Lex Agraria, which would prevent 
Monopoly of. Lands, and encourage good Huſbandry, | 
* provide Plenty for the Poor by Agriculture. 8 0 


* To obviate an Objection Which hath been itz that 
| ifa Retroſpe& was had, it might affect the Titles to 


* — mich or ue van pa Ka en been ined wit ter 6 lu a Felon, 
ora | 
| half 


pP 8.8 AMC EW 
half of the Landed Eſtates in the Kingdom, it need only 
be replied, that nothing can impeach the Title of a fair 


| Purchaſer of any Denomination, whether he be a Buyer, 


a Mortgagee, a Tenant by Entail or Marriage Settlement; 


for a Retroſpect will only reach the Diſſeiſor in Poſſeſ- 


fion, againſt whom every honeſt Man will. n Currat 


_— Ut e een, 2 Valere pig 


Bi: 1 che Pleadings on the cs, they... are the beſt. 


Efforts of, a-Member of the Community, to. bring. the 3 
Subject - matter to an Iſſue; he chooſing to diſcul pate 


his on Soul from that Fe Imprecation and In- 
junction laid upon all by our Ancient Legiſlature, to 


_ preſerve the Contents of Magna. Charta inviolable to the 
lateſt Poſterity, expreſly declaring the Motive and De- 


ſign of it was, © for the Health of the Sauls of Kings, 


«© Lords, and Commons, their Heirs and Succeſſors for 

. ever, to ſee that equal Juſtice be done to all Men.“ This 
ſacred Compact is not in the leaſt Part: diminiſhed either. 
in its Force, Meaning, or Intention to this Hour; being 
ſolemnly renewed and fand at every Coronation by | 


the ſame Oaths and Sacramental Teſt. 


Wee: * 


1": notwithſtanding all this, no Regard be had to the 
future Protection of the Free- born, but miſerable Orphan, 


Mag. Chart. 


Ibid, 


whoſe native and undoubted Rights have been ſo impi- | 


ouſly invaded. (as. is ſubmitted to every impartial Mind 
to decide) he can do no more in raged Pans But 


Bo ; * ty Art 


1 


: viit | P R E F "A C . ＋ 


in conſequence; à ſtrung publie Proteſt and Nianiſeſt od 
(addreflec throughout Europa with Magna Charta a- 

nexed) in Defence of our Conſtitutiom againft this ex- 1 

ploded and abfurd Canon of Lord Cale aſoreſaid, pro- 7 

bably may enſue. By Virtue, Force, and Sanction “ A | 

Mag. Char. which Counter-part of our Allegiance, an exemplary 2 
. _ Satisfaction will be demanded (in | Behalf of Thouſands I 
born under our excellent Laws) as all and every Rank -— 
of Men among us ſhall anfwer the contrary before that 1 

| Tribunal, wherennto the injured Orphan (now difinhe- 3 

Null Oriming rited, without any juſt Cauſe ſhewn) ſhall one Day fum- 
Tine. Qu mon, and meet his deceitful perjured Guardian, and un- 


RC ommntmac 
- « * 
* 
* - 


2 


— E Oppreſſor, Face to Face. 


Tun . 
* any Inaccuracy or trite Refſections which: may 
eſcape from an Author, whom. he has Reaſon ta believe 

is a very conſiderable Sufferer by that: very Mode which 
i here attacked; and if fome Allowance for © 
eas generally is) tes erg ar beg ee 
5 . | 


| Their moſt obliged © 
and moſt obedient | Z 
- bumble — 
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Magna Charta, the Bible, we have freed ourſelves fron 
Papal n, which had deprived us of our H rent OG. 


: 
| 
| 


INTRODUGTION. 


- Mallee addin j jurare in Verba Magifri: | Ho R. 
ITHOUT doing Violence to the Meauling of the- 

oh: Poet, we may render the above Motto; * Take not 
* the Words of others for your Faith: And we 
have in Charge from one, ſuperior to any Poet, 
even to ſcrutinize the Scriptures. This Liberty, 


thanks to our happy. Conſtitution, we of this Kingdom, may do 
with Impunity. It is the Privilege granted by our moſt gracious 


Maſter to all Mankind, that. we might, by the Light of Reaſon, 
be guided into the Way of Truth; and nothing ſurely can obſtruct 


this defired End ſo much as an. implicit: Reſignation . of our 


Underſtanding to. the. vogue, dogmatical Doctrines of any: Man, . 


or er of Men. 


* . 


bY is not t above two Centuries ſince, that + Popih Superſtitions 


were deemed infallible, and the denying Obedience to the Vatican 
Bulls held equally impious with Blaſphemy, until, by the Virtue 
and Magnanimity of a poor Prieſt, who firſt appealed to a General 


Council, the Reformation began, which, at Length. re-eſtabliſhed . 
the true, primitive, apoſtolical Conſtitution. By recurring to our 


the Voke of 


Ir then we have founded in aſcertaining our ſpiritual Privileges, , 


why ſhould we ſtop ſhort, we, who are free to aſſert Truth in 
every Branch of Literature? Why ſhould we ſuffer the Offspring 


Feodal Rule 
in Military 


Tenure, now 
aboliſhed. 


of i "7" Uſurpation, and N which is handed down 
to us from a deſpotic Military Diſpenſation, to be ſupported, and 
permitted to bear a Name, the moſt oppoſite to its Nature, and 
which has long been the greateſt Diſgrace to the Common Law 


of England? Why ſhould we take the ½ Dexits, the preciſe 


Judgments, dogmatical Deciſions of thoſe who may, and have 
been wicked enough to ſtrain, to warp, to pervert the Laws they 
ought to have preſerved ſacred from Violation; for by theſe exiſts 
our 4 1 7555 and 9 _ theſe. he eng 


LeT us tlavelere faſpend our aſſent to every 63 Syſtem, 
until, from a thorough Examination, we find that the Principles 


of the Doctrines are conſonant to each other, and will bear the 


Teſt of the ſevereſt Inquiſition: By neglecting this moſt neceſſary 


Duty, our ſo much boaſted Laws may be explained away, and 
partial, temporary, abſurd Comments uſurp their Place, and be 


adminiſtered as the Laws themſelves. 


Up the moſt excellent Regal Adminiſtration, that ever 
- adorned” the Engliſh Throne, are, perhaps, near two Thirds of 
his Majeſty's liege Subjects, at this Time, diſinherited, and 


rendered incapable, both in themſelves and their Poſterities, of 


ever being deemed immediate or direct Heirs to either Father or 
Mother, by the pretended Canon of Inheritance laid down by 


the Compilers of our Law-Tracts, which obtrudes ſuch a Mode 
of Succeſſion to the Lands of our Country, as is not to be met 


with in any other civilized State in the known World; a Mode, 
the moſt. unnatural that can be conceived, which excludes 


Children, equally legitimate with their eldeſt Brother, From 


a a ſingle Acre of their paternal Lands. 


THE subject Matter therefore of the following Sheets vil be a free 


Diſquiſition of that great Soleciſm in our national Juriſprudence ; Thy 
2 Grievance of ſo very extraordinary a Tendency, both in its paſt 


and preſent . as s will be n 1 88 by every cool and 


3 | impartial 
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aparte Lover of his Country, well worthy the Conſideration of 


all who have the Honour, me and ne of this = PENN 


Ryans at Heart. 


A juſt Diſtribution of the Poſfeſlions of our e hath 
ever been regarded as the firſt Fruits of natural Liberty, and of 
ſo ancient an Original, that it is promifed in the Decalogue as the 


immediate Reward of Duty to our Parents: That thy Days 


% may be long in the Land which the Lord thy God hath given 


„ thee.” — And in another Place, Terram autem dedit Filiis 


Hominum, But the Lands he gave to the Sons of Men.“ 


Theſe as general Premiſfes.—In Proceſs of Time, when Men 
began to form Communities, it was found neceflary to confine a 
diſtinct Property to thoſe who acquired Lands either by Conqueſt 
or Purchaſe ; by Virtue and Force of which they deſcended 
to the Heirs of ſuch firſt Purchaſer, according to his Will or 


Pleaſure : But in Caſe of Inteftature, without any Diſpoſition c of 
him, then the Common Law of every free State, that is, the 


Divine Emanation of natural Juſtice on the Minds of Men, 


allotted the fame to the Maintenance of the immediate 
Deſcendants in the whole Blood, and, on Default thereof, then 


to Collateralsor Relations. When this Method became afterwards 


reduced to written Laws, they (as being univerſally approved) 


were termed Civil Laws; in which the former Heirs were called 
- Conſanguinei, or whole Blood; and the latter, Cognati & Agnati, 
only Relatives to the Main-Stock, The ' Juſtice, ' Propriety, 


good Policy, . and Wiſdom of -this Diſpoſition of Patrimony, 


it may be by arbitrary Sway in ſome Countries, or, as it alſo 


NW B 2 Re this 


was never impeached in any Age or Nation, nor ever laid 
aſide (as repugnant to fundamental Policy) however over - ruled 


| hath been here, baſely perverted, through ſome temporizing 
Opinions of certain Lawyers who have appeared from Time 
w Time among us; It 35 however be r in Alleviation of 


e ² -U * 


Pref. to Stat, 
1 Large by 


Ca 


ſublath, 
Eau ue Hu-. 


[iv 1 

this Charge, that the 3 in thoſe Times were very defective 

in regard to Civil Proceedings; whereby Courts of Judicature. 
were often left open to Temptations, and expoſed to Menaces, 
and, in the Decline of Feudal Policy, were eaſily corrupted, or 
over-awed by the Influence of the Crown, or of ſome powerful 
Baron: But theſe Cauſes now ceaſing, the Adjunct drops of 
courle z conſequently no Commentaries.or dogmatical Deciſions 
of Deſpotiſm ought to be adopted, inconũſtent with our en 
Bappy Eftabliſhmens. 


Is Compilers have copied ;plicitly an en Milicary 3 
which pretends to inveſt the landed Inheritance of Inteſtates 
in. Primogeniture ſolely, to the Excluſion and Deſtruction 
_ of the whole remaining Part of an Orphan Family, yet we ſhall 
not find fuch a Law or Title ſo much as named (much leſs enacted). 
by any explicit Act of the Legiſlature, during a Courſe of 700 
Years paſt ; that is, from the Norman Invaſion, Anno 106 95 
to this preſent Vear, 1765. And could even the uſual 1. 
of Pleaders_(wreſting, their Implications from the Words of a 
Statute, to cover a Fraud) be admitted here, to enforce ſuch a 
notorious Breach of our Conſtitution, as difinheriting all younger 
Sons, yet the Fact will find no Sanction, while this Nation. 
profeſſes the utmoſt Regard and Attention to ſupporting the 


| natural Rights and juſt Libertics of e every Individual among us. 


2 * Oe IN 5 conſequently friendleſs Orphans ive | 


deen long; oppreſſed with Impunity, ſo now their Deſtroyers 
plead. Preſcription for. their Actions, and call this _ atrocious 
Robbery, of Free Citizens, a Law by the Cuſtom : But they. 
muſt. fixſt prove a Cuſtom juſt, voluntary, free, reaſonable, and; 
conftitutional,, ere it will bear the Stamp of Legality, fixed: 


— upon it. The Act of Wilkam and Mary, declaring the 


of the Subject, * that no - Power can. diſpenſe. with 4 


— 


„„ 
« Laws, without Conſent of Parliament; and to alter the 
« Execution thereof, is illegal.” Vet this Mode uſurps an 
: Authority, which ſuperſedes not only the whole Tenour of 
Magna Charta, but ug all m_ yolk approved Cee 
of ny State in Europe. nnd 5 


Tur "ExpeRtation of the Public (whoſe Attention hag: bunk 
ſollicitated by ſeveral Publications lately) for a Parliamentary 
Explanation of the Laws of Inheritance to Lands of 
Inteſtates, agreeable, to our Conſtitution, may not be very. 
ſtrong; that ſuch a Motion will meet the leaſt Notice, 
in our Days, (notwithſtanding accompanied with the good 
Wishes and Approbation of every conſcientious | Parent, 
Guardian, and Lover of his Country) through a Suppofition 
of its being an intricate and difficult Subject to diſcuſs: 
But to«convince them of the contrary is the Intention of the 
preſent Effay, wherein will be exhibited a Deduction of the 
Title under which every Engliſb- born Subject ſtill claims 


mn for the ee % of ee e his . 
0 = bs 7-065 N . 71 


45 Tur Method therefore 3 is to commence at — 
Fountain-Head, from whence each Liberty enjoyed by us at 
this Day is drawn; namely, the Engliſb- Saxon Laws under 421 — 
Alfred and Edward Confeſſor; thence. proceeding to the Invaſion A 
of William Duke of Normandy, by a ſhort Hiſtorical Progreſſon, 
endeavour to trace the Origin, Practice and Effects of Feudal: 
Tenures, the ſeyeral Alterations therein, and Franchiſes granted 
by all his Succeſſors, in Magna Charta : Then will be found the 
regular Gradations by which our preſent happy Conſtitution was 
| woes to us, and after many bloody Conflicts (i the Struggles 
; ; | - madg 
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3 


be 


müde eienr Abele at len ch fully me to our Pofterity 


for ever, by the moſt ſolemn Na of the whole Legiſlative Body : 
of this Nd | 
into a Pata Condenta or Covenant with each other, in behalf 


m,. who publickly, and by every ſacred I ie, entering 


of themſelves, their Heirs and Succeffors, for ever engaged 


to preſerve the ſaid Liberties and Free Cuſtoms inviolable to us 


and our Poſterity. This was performed and executed before as 


numerous an Aﬀembly of the People as ever appeared in 


Wefiminfler- Hall, under the ſtrongeſt Invocation of the” Deity, 
deepeſt" Enptecstions of bis Judgments on the Contraveners, 
and pathetie Ndjuration 


wine lateſt Poſtetity. F 3 
kr may fem Matter of Atbiſbrnent' ts obſervs, this a Nation 


like his. whoſe Conſtitutional: Edence profeſſes the utmoſt 
Attention and Regard. .for; ſecuring the natural and juft Rights, 
of every Ladividual among us, ' ſhould ſtill ſuffer that moſt. - 


important Object of all Human Views and Attainments, n the 


undoubted Birthright of every Engliſh-born Subject to a juſt Share 
in his Paternal Lands, to be in the leaſt Degree, not only 


impeached, but, much more, totally cut off, both from themſelves 


and Heirs for ever, in Caſes of Inteſtature. Among all intelligent 
foreign Writers it has been, and ſtill continues to be, Matter of 


the utmoſt Ridicule, in return for aur vain Boaſtings of Liberty, 


and of the greateſt Contempt of our National Juriſprudence, 
to find! a Mode adopted as Law, which utterly annihilates 
both. We ſhall, however, undertake to prove, by a plain, eaſy and 


conciſe Deduction of the firſt Principles, whereon the preſent 
Common Law of England i is grounded, and upon which the 


moſh „ e n, hereof, mann Ys e 


5 all Men, Joined by 4 Sabratticntal Teſt, 
in order to 'enforce the due Performance of it, 8 


W 


[ vii 1 | 
the PraQitioners and Abettors of Norman Military Uſurpations 
alledge what they-pleaſe i in their Vindication): that no ſuch Title 
ſubſiſts, or is ajithorized: by it; but that the Diſgrace now lying 
ſo heavy on us, for ſo great an Abſurdity, ought totally to 
be charged ypad. the Inattention (to ſay no worſe) of our antient 
Law-Compilers, and of thoſe who have implicitly taken the 
mere perſonal Dogma of a Coke to paſs as the fundamental Law 
of the Land, although it oppugns the following known 
Rules of it. For deth not our Law abhor Intails in general, and 
partial Succeſſions ? Hath it not provided a Remedy, by docking 
them in the third Deſcent when made? Hath it not, by a fair 
Purchaſe from the Crown, fet all Lands free, and ordered them 
to be adjudged. and . as turned into Free and Common 
Soccage Tenures? And do not fuch Free Soccage Tenures ordain 
the very ſame Mode of Succeſſion which was by the moſt ſacred 
Compact (ſtill in full Force) delivered down, as the original Free 
Liberties and Cuſtoms enjoyed by the Exgliſ- Savon Laws prior 
to the wb. aeg to N has os 1 
N ee Font M99: 


Ws hall 3 {a Permiflien 4 e few 3 


12 Car Il. ep. 
24 | 


e a the Eſtabliſhment of this general Argument; 


Which cannot be done more conclafively, than by quotiag ſuch 
Authorities upon the Subject of Paternal Deſcentz, as have never 
been cantrovertad, and whoſeAbilities Integrity; Diſinteteſtedneſt, 
and Virtue, ſhine: with the. greateſt Luſtre ia the Cabinets and 
Councils of the ' greateſt Potentates in - Europe, at this Day. 


Natural Law and Rights, ſays the great. Huge Grotius, (Jura - 


Naturalla, guidam Divind "Providentid culinta, ſemper firma 
r immutabilis berma nere. ©, are appointed by Divine Providence 
; 101 ever to ræmain fixed; and unchangeable: Sur autem tale quad 


e ia Subeis . ner ieee ma Ghriftiams i 


wy Right 


; 00 
£ 


n 


Right which! no sperm ought to deny Bis gates, nor one a 
\ «« Chriſtian to attempt to deprive another of.” 4 
Ind. n Tux Decrees of 'T; beodefius and Juſtinian run in theſe Words: 9 
Sand imus non litere Patri vel Matri, Filiot preterire, aut Exheredes 
| in ſus Teſtamento facere, nifi forſun probabuntur "ingrati: «© We 
direct and enact, that it ſhall not be lawful for either Father 
or Mother to ſet aſide, or diſinherit, their Sons by their laſt Will 
and Teſtament, - unleſs: they ſnould perhaps be convicted of 
Diſobedienog. Sed eit dederit Legibus Portionem debitam : 
But ſhall give them the full Portion, which is due to them by 
the Laws. Nam prima Cauſa in Succeſſione, ab Inteflato, eſt 
: Liberorum 2 For the firſt Cauſe to be conſidered, in the Succeſſion 
to an Late ſtate, is that of the Children. Is bas Leges, non Plus 
. ; Regibus licere quam Plebi, adverſus Decreta Deturionum, Decurionibus 
contra Prefidum Ediau, Prefidibus in Regum iþſorum Sanctiones: 
„ Theſe Laws and Conſtitutions equally regard both King and 
People, being a Check againſt the Deorees of Senates, for the 
* Senates againſt the Judgments of Courts, and in behalf of Courts 
mac, „ againſt the Reſcripts or Sanctions of even Kings themſelves.” 
3 4. How different is the impolitic and - unjuſt Mode of the 
Soccer, 22,823, Sreat Oracle in the Law! (Sir E. Cote, a Man whom Sir M. Hale | 
Se n charges with both Error and Corruption See Yentri's Reports.) His 
| Clare Rule of diſinheriting two Thirds of his Majeſty's Subjects from 
; their Cradles, is worſe than the Athenian Law-giver Draco's; the 
latter indeed levelled againſt the Guilty; but the former proſcribes 
the innocent new-born Babe, moſt helpleſs and diſtreſſed Orphan. 
In the Proſecution of the Subject, we ſhall” not trouble our 
Readers with a long, or a perplexed Diſſertation upon Precedents 
of ae ex nor the Opinions of ſuch Men who have taken as 
| Law, {pro Confeſſo) an abſurd, ignorant, and (juridically confidered) 
. à moſt cruel, dangerous, and deſtructive Meaſure; but, by 
Producing our real Conſtitutional Laws, make a moſt folemn _ 
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public. Appeal to them, in order that the Injured may demand, ih 
a ſummary Way, that exemplary Juſtice and Satisfaction, which 
is denied (by this 2 Canon) in the ordinary ene 


. e 


of this; many oY our moſt reſpeRtable PirfGnkges/ in the Lav 
were thoroughly ſenfible, as their Works will teſtify. 


At length 
a very worthy Patriot, the late Thomas Viner,Eſq; devoted his Fortune 
by his laſt Will and Teſtament, towards erecting a Profeflorſhip 
at the Univerſity of Oxford; whoſe noble Intention cannot be 
better manifeſted, than in the Words of that learned, candid, and 
honourable Gentleman, who, by a unanimous and free Suffrage, 
was deſervedly elected thereto by the ſaid Univerſity : «© The Study,” 
fays he, „which is now firſt adopted by Public Academical 
Authority, has been reputed (however unjuſtly) of a dry and 
« unfruitful Nature, and of which the Theoretical Elementary 
« Parts have hitherto received a very moderate Share of 
& Cultivation: A Species of Knowledge in which the Gentlemen 
« of England have been more remarkably deficient than thoſe 


&« -of all Europe beſides: And it has been the peculiar Lot of our 


“ admirable Syſtemof Laws, to be neglected, and even unknown, by 
all but one practical Profeſſion, though built upon the ſoundeſt 

« Foundation, and approved by the Experience of Ages. On 
4 the Continent, no Gentleman, or at leaſt no Scholar, thinks his 
Education completed till he has attended a Courſe or two of 
Lectures, both upon the Inſtitutes of Juſtinian, and the 
<« local Conſtitutions of his native Soil, under the very eminent 


« Profeſſors who abound in their ſeveral Univerſities : However, a 


* general Acquaintance with the Imperial Laws, even in England,” 

has not been totally neglected; but a competent Knowledge of 

their Deciſions has always been deſervedly conſidered as no 

« ſmall Accompliſhment of a Gentleman, inſomuch, that of late 

. F aſhion has n to tranſport the growing Hopes of 
C 


« this 


RNobinſon. 
1 Doddridge. 
ate 


Hutcheſce, 


Vine: ian 
Profeflor of 
Common Law at 
Oxford, 


Blackflone 
Diſcourſe on the 


- Study of the 


Law, fol. 16, a 


Jeg. 
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| 1 Ifland to foreign Uniyerkities, in Jennie Germany, and 
* - AHalland, though infinitely inferior to our own. Vet far be it 
from me to derogate from the Study of the Civil Law, conſidered / 
« (apart from any binding Authority) as a Collection of written 
« Reaſon. No Man is more thoroughly perſuaded of the general 
« Excellence of its Rules and uſual Equity of its Deciſions; nor 
« is better convinced of its Uſe, as well as Ornament, to the 
Scholar, the Divine, the Stateſman, and even the common 
t Lawyer. But we muſt not carry our Veneration ſo far, as to 
c ſacrifice our Alfred and our Edward to the Manes of T heods/; 22 Us: 
« and Juſtinian: We muſt not prefer the Edict of the Prætor, or 
© the Reſcript of the Roman Emperor, to our own immemorial 
_ Wagua Cherie  &, Cuſtoms, or the SanRions of an Engliſb Parliament; unleſs 
IE « we can alſo prefer Deſpotic Monarchies (for whoſe Meridians. 
f . 4 the former were calculated) to the Free mannes of du,. 
| | "- pack he latter are Re to perpetuate.” 


Vader he ga Plan of Inſtruckious given 1 this "SY 2 
Inſtitution, the preſent Writer has entirely regulated an earneſt 
Application to the Study and Profeſſion of the Law, for ſome 
Vears paſt, at a Time too when his Patience and Indaſtry were 
aAlmoſt tired out, by meeting (in the voluminous Tracts thereon) - 
- = +. ſach a continued Scene of Inconfiſtencies, quaint and abſurd. 
Exons, Time-ſerving Statutes, and arbitraryJudgmentsthereupon,, 
| particularly of former Fimes, as might reaſonably cauſe ſo incon - 
: elufive and dry a Branch of Literature to appear incapable of 
= 5 ever diſcovering the true Grounds and Principles of Practice in 
= - : the Common Law. But the clear, perſpicuous, and compre- 
| Blackftons henſive Method, wherewith it is now analyzed and ſet forth, gave 
= : ſuch Encouragement to a more minute and thorough Inveſtigation, 
=_— col it from its Source, as hath. enabled, or rather emboldened the 
= Author to attempt laying before the Tribunal of the Public as 
= | "Th tort cnc 4a of boiling and ao gar 
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| great an Oppreſſion, in the Execution of that Part of the 


Common Law of England, which regards Inheritances to Lands, 
as ever diſgraced a regular Community, and, if longer adopted, 

will reduce us below the Level of the meaneſt State in the known 
World; whether we reſpect National Juriſprudence, found Policy, 


or Wiſdom : It is however certain, that our Anceſtors, as well 


as ſeveral of the moſt reſpectable Authorities in the Law, 
(hereafter quoted) have left behind them ſufficient Records of 
their Diſapprobation of granting any excluſive Right, or Privilege, 
to Primogeniture; much leſs to render their helpleſs Brethren as 
incapable of Inheriting any Part of their Patrimonial Lands, as 

if Illegitimate or Outlaws. What private Dogma then dare ſanctify 


a Mode which diſcharges two Third Parts of his Majeſty's 


Subjects from the ſureſt Bond of their Fidelity, by robbing them 
of Inheritance in their Native Soil ? Or what is a Country to him, 
who is thus proſcribed at his Birth, without a Crime even ſo much 


as alledged ? Yet younger Sons /nullo Crimine infecti) ſuffer a total 
Forfeiture and Confiſcation of it. An illegal and pretended Canon 


has prohibited their Succeſſion as Heir to either Father, Mother, 


Brothers, Siſters, Uncles, Aunts, or any of their Offspring, either 
while a Child, Male or Female, Grand-Child, or Great Grand- 
Child, of the Elder Brother be living. The lateſt Authority (the 
above- mentioned learned Vinerian Profeſſor at Oxford, in his Analyſis) 


declares himſelf clearly againſt ſuch a flagrant Breach of Natural 


Rights in general, as well as of our Conſtitution in particular. 


«© The Greeks, the Romans, the Britons, the Saxons, and even 
„originally the Feudiſts themſelves, divided the Lands equally; 


« ſome among all the Children at large, ſome among the Males | 


„ only. This (he farther adds) is certainly the moſt obvious and 
© natural Way.” And thus Calvin; that Brethren of the whole 
Blood of the ſame Parents, form the firſt Rule and Canon of 
Deſcent, as being Conſanguinei; id et, Vinculum Perſonarum ab eodem 


Stipite deſcendentium, ©* and one Heir by Deſcent, a Chain of 


*« Perſons deſcending from the ſame Stem, or Root. - 


— 


Doddrige, 
R chi 7 ſon » 
Hutcheſon, 
Hume, and 
others. 


Blackflon's 


. Deſcents, fol. 


191. 
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T is agreed by all our Hiſtorians, that the Kon of 
Edward the Confeſſor, (ſo called) were collected from 
thoſe of the Mercians, Weſt-Saxons, and Northumbrians, 
as alſo of Alfred, Edward the Elder and Edgar, 
reduced into one Body, and written in Latin, of which we have : 
till ſome Remains; ſo that when we hereafter find them referred 
to, as his Laws, (fo univerſally applauded and approved of) we 
_ ought to conſider, it is meant, that ancient Engh/b-Saxon. Law, Saxon-Leoge, | 
which is in a great Degree the Fountain-Head of what heuld, x 
at this P. be practiſed as the Common Law of, the Land. 


Tux SE. after the Norman Conqueſt, were often ended 

; -by the Crown, and as often aſſerted and ſtruggled for by the A | 
ande cauſing many bloody We for near 250 Years, ' . 

until Noth mo 


of.) A 
| * aſter FER Bench of Magna chene PE 1 Gnatly 
cophrne+ in the Reign of 8 the Firſt, fo I L300. 


Is "PU to iluſtrate this Matter fully, * to give a clear, 


diſtinct, and particular Detail of the Progreſſion, various Struggles 
for, and final Re- eſtabliſnment of, our preſent happy Conſtitution, 
I purpoſe to follow it through every Reign during that Period, 
with Publications of Maga Charta, placed i in one Column, and 
an Engliſb literal Tranſlation thereof, in the oppoſite one; and 
taking the ſame Method with the Saxon and Norman Tongues, 


(where they may occur) ſubmit it to the Peruſal of the candid 


and critical Reader, that, in caſe of Error * Win 
- ſuch. may be diſcovered and amended. | 


I 


«* the Royal Line of the Fef-Saxon Eugliſʒ Kings was ſet aſide 

_ « from reigning, in the Perſon of Eugar Mthbeling, (after 

8 5 * - having had Dominion here about 540 Years) and Harold 

OE. became King z whoſe Title being diſputed by W/://iam Duke of 

8 dy; the latter landed at Haſtings in Suffex, with a gf 

. Army, ae in a pitched Battle he overcame and fle w Harold 
«and 30,000 Englſh, obtaining thereby the Crown, and the 
4 1 of William the Es or the Conqueror, ave TONS. Fd af 


- 1 3 , LAs ; 


© 


05 . the Subrmiffion' of hs. City of Benne n all 


| che Biſhops and Lay Nobility met, and unanimouſly offered him 
the Crown) was accordingly inaugurated'in the Abbey Church 


at Weſtminſter, by Aldred, Archbiſhop of York; taking a ſolemn 


Oath at his Coronation, * That he would maintain all juſt and 
— equal Laws, between his Norman and Engliſb Subjects.“ Thus 
fays 14a Manors 


i Hass, . peaceably ſettled in the Throne, he began to introduce his Military 
e of 


— Laus among the Englj/þ ; for, ſeizing upon the Lands of all thoſe 


$83. in order who had oppoſed him under their late EY Harold, and of others 


who 


In the Year 106 5, * Upon the Decreaſe of Edward aforeſaid, 


17 


who had not then ſubmitted, or upon ſuch-like Pretences, he 
divided them among his Norman Followers and Soldiers, to hold at 
Will, for Life, or a Term of Years, under the Military Tenure 

of Knights Service iz Capite, whereby every ſuch Fee (then 


valued at 100 Marks) was not to be parted among all Sons, but 


went to the eldeſt Son ſolely, and if for a long Term of Years, ſo 


to deſcend to Poſterity; or upon Failure of Male Iſſue, ſuch Knight's 


Fee eſcheated to the Crown, (the Fountain-Head of Title) as an 
unalienable Fee-Tail, in Remainder to the Crown, from the 
Circumſtances before mentioned. This is the original Feudal 
Tenure, which was firſt brought into England by the Norman 
Nurse under Villiam the Firſt. 


| ALTHOUGH other ancient Conquerors havein the ſame Manner 


by which theſe Lands were to be held, were, with admirable 


Conqueſt (namely, in Magna Charta) to preſerve the Links of 
Protection and Obedience, which ſhould hold Prince and People 
together; for it is natural for us to love and obey thoſe by 


Was almoſt as much as Human Wiſdom could do, to hinder 
this chief Landlord from committing Waſte on. his own, and 
from injuring thoſe by whoſe Service he was to receive Aſſiſtance. 
But this Divifion of Property would not have ſufficed entirely, 
unleſs there had likewiſe been made ſuch a Partition of Power as 


 wherefore the Privilege of each Part of the Conſtitution had its 


Boundaries, as well as Lands and Fields their Land- Marks, to be 
diſtinguiſhed and reſtrained by. This was our ancient Government 


the Gothe throughout — wherever they . Settlement, 


divided their Acquiſitions between themſelves, (or the Crown) 
their chief Followers, and the People; yet the Tenures or Rights, 


Policy, contrived by the Conſtitutions which followed this 


whom we are protected. Thus to make all hold of the King, 


would have prevented the Greater from ſwallowing up the Leſs; 


before the Conqueſt ; being founded on the Tenures eſtabliſhed by 


8. ariſing 


Blaciſtone. 


Anal. Leg. 
Anglie. 

Lib. F eud, Is 
Tit. 1. 


Maxim of Law, 
bujus Tempor il. 
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Alling from the natural Conſequence of ſuch bold Expeditions: 3: 
for when a Project of this kind was formed among them, it was 
requiſite that a Captain or Leader ſhould be choſen, of ſufficient 
Abilities to execute them. He who was found qualified with 
ſuch Courage and Conduct, eaſily obtained ſupreme Authority: 
over all the reſt ; but the firſt Ex pence of theſe Expeditions, being 
very great, he aſſociated with him certain of his principal Men, 
or Countrymen, who had alſo Followers and Dependants of 
their own. All theſe, in Conſideration of what they contributed 
towards the Common Cauſe or Defign, - either in Service, 
Ammunition, or Money, were not only to ſhare i in the conquered 
Lands, but, together with thoſe Lands, to enjoy certain Powers 
and Privileges, and alſo to be diſtinguiſhed, by Names or Titles 
of Honour, from the reſt of the People. 


FRO hence it is chat moſt, if not all Northern Nations have 
ſtill among them the Titles of Peers, Palatines, Barons, Earls, 
Graafs, Counts, Margraves and Dukes, who arriving at a prime- 
Rank, under theſe, or the like Appellations, became a diſtinct 
Part or Member of the Body Politic, and were to protect thoſe 
who fought under their Banner, or followed their Fortunes; and 
were veſted by the Conſtitution with eminent Power, as a 
Counterpoiſe between the Prince and People ; 5 but the Labour. 
and Dangers of theſe Invaſions, lying chiefly on the Common 
People, (by whoſe Hands the ſeveral Battles muſt be fought, Cc.) 
they, no doubt, would not have been tempted- abroad, if it were 
not for the Hopes of bettering their Condition; and not to 
become Beaſts of Burthen to thoſe whom they themſelves had 
raiſed to be Kings and Lords over them; for which Reaſons, by 
mutual Compact with their Leaders, Dukes or Generals, it was 
agreed to give them a certain Share in the future Conqueſt; from 
which are derived the Rights of the People, among whom the 
1 were _— ; wherein. the better Sort had Frecholds, and 


8 | 42 thoſe 


Cs} 
thoſe of inferior Degree held, under certain Services, of their 


Captains, Lords, ang Leaders. FEE 


Tu is, their Military Constitution, gave likewiſe Form to their 


Civil Government. Their King, as he was the Head of the 


Army in the moving Camp abroad, ſo, when they came to 
ſettle, he was the Head of the Commonwealth at home: 
And as the principal Officers and chief Captains had been alſo 
his Council of War; ſo, when they had Peace and Reſt, they 
would not quit that Share in the Adminiſtration of Affairs, which 


they had occupied in the Field; and their Titles and Lands being 


deſcendible, they became, by Virtue of their Tenures, an 


| hereditary and ſtanding Council to the Prince, whom in the Field 
as they were wont to adviſe in difficult Matters for the common 


Good of the Whole, and to lay before him the Neceſſities and 


Grievances of their Followers and Dependants, the Common 
People, ſo at home it grew to be their Right to do the ſame. But 
when theſe Norman Invaders began to fix and mingle with the 


native Engl. ib, they made Compacts and Agreements with them, 
and by Inter- marriages became an united Body, which, as it 


likewiſe grew in Wealth and Poſſeſſions fo conſiderable as to form 
another diſtinct Member of the State, compoſed of Perſons elected 


and choſen from among themſelves, became the third Eſtate of 


the Kingdom, and was called the Commons; which Three Eſtates 


now form the Parliaments of Great Britain. All theſe Northern 
Eſtabliſhments, originally, had their Eſtates, Aſſemblies. Diets, 
or Parliaments, by whom Laws were enacted, and they continued 
under that Form of Government, without any material Change or 
Intermiſſion, until about the Year 1500; when Deſpotiſm took 


place in ſome of them, and is maintained by ſtanding Armies 1 in 


Denmark, F rence, S pain and ahh. to o thi is Day... 
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Bur Military Government, together with its Rules, compriſe 


under this Tenure, Condition, and Title, was utterly unknown to 


Engliſh Men in thoſe Days, among whom all Lands were not only 


Free, and under no Conſtraint whatever, but were alienable and. 


partible at the Pleaſure. of the Thanes, or Free Lords, by Wilt 
or other Deed, as held by Book or public Regiſtry under Free and 
Common Soccage, thence called Book-Land; that is to ſay, 
under general Allegiance to defend the Crown and Kingdom; and 


- ſuch as were Grantees under theſe Original Freeholders, or Lords 


of Manours, were called Socmen or Villanes, whoſe Cuſtoms and. 


Uſages, both as to Alienations and Inheritances, were ſubject to 
ſuch Laws, Fines and Agreements, as were previouſly and mutually 


agreed by Landlord and Tenant, at the Time of granting and 
Acceptance thereof. From hence our Copyholders, at this Day, | 
alſo Tenants for Lives or Years, and Leaſcholders, may take 
their Riſe; for it is very certain that the whole Materia Legica, or 
Maſs of modern Law-Compilations, hath not invented, or 
produced, any other than theſe Tenures, whereby Lands were 
originally held in England before this Period of the Conqueſt ueſt; 
the firſt Branch of which was called Prædium Nobile et immaàne, 


| liberum a Servitiis, Allodium de eſcendibile, a Viro inteftato, omnibus 
Filiis, ſecundum Legem Nature et Gentium : Nor could it be deviſed 
by Will from his Children, until they were portioned out and 
provided for, according to univerſal Law, under the indiſpenſible 


Obligation due from all Men to the Society they live in; which 
Power of controuling, and even reverſing Wills upon ſuch. Pleas, 
ſubſiſts in the Court of Chancery in full Force at this Day, 


and that too by the particular, as well as general Tenour 
of Magna. Charta. An Engliſh Freehold, as before defined, 


is a Free and Noble Poſſeſſion, exempt from all yulgar Services 


and Vaſſalages; ; a Teſtamentary Eſtate, an Allodium deſcendible, 


according to the Law of Nature and of N ations, to all Sons alike, 
| kB 5 (ian 


E 


(in Gavel- kind) in Caſe of Inteſtature, was alſo thus impowered 
by the ancient Common Law and Free Liberties and Uſages of 
the Engliſd, ſo often mentioned and confirmed in every ſubſequent” 
Grant of Magna Charta; when ſuch were moſt apparently invaded 
and corrupted by the Tyrannical Exactions of the Norman 
Feudiſts. | 


Tus Military Tenants, or Knights in Capite, to their Deſpotic 
Monarch, by-theſe Grants became inveſted with the reſpective 
Tenants, Villeins or Socmen, who occupied Lands under their 
late Engliſh Lords, and like true Upſtarts (for afſperius nibil eft 
humili cum ſurgit in altum} diſplayed their newly-acquired Power, 
in the greateſt Oppreſſions over their wretched Vaſſals; whoſe 
Wives, Daughters, Gc. were at the Will of the Lord, who 
exacted arbitrary Fines and ſlaviſh Services, (too many and too long 
to be here enumerated) claiming, in ſhort, the Bodies, Goods, 
Guardianſhip, and Diſpoſal of them, even long after the Crown had 
remitted theſe Feudiſts therefrom, and although the ſaid Feudiſts 
were conſtantly enjoyned, in every Renewal of Magna Charta, to 
behave with the ſame Lenity to their Vaſſals, that the King had 
en ee to themſelves. 


Tub s; even in this firſt Reign, began theſe: Oppritiidas which 
increaſing, ſoon rouſed the native Engliſb from their Lethargy ; 
and they, under the Conduct of Frederick; Abbot of St. Alban's, 
raiſed a numerous Army, ſetting up Edgar Atheling (the lawful 
Heir of Edward the Confeſſor) for King; at which: Willi, the 


Conqueror, being greatly alarmed, was prevailed on by the wiſe 


Lanfrank, then Archbiſhop of Canterbury, to deal more gently: 
with the Engliſh; and conſenting to a Treaty with them at 
Berkhamſted ; where, after much Debate, he, in the Preſence of 
them all, ſolemnly ſwore on the Hol yEvangeliſts, That he would 
„ obſerve and confirm all the good, approved, and ancient Laws 
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kind of Shoe; or 
Wooden Sandal 


or Sock, worn 
by labouring 
Men, like the 
Cottagers upoti 
Linds now- 
a-days, who 
work out theit 
Rent by the 


- Tally, 


Tal 


* of the Kingdom, which the pious Kings his Predecefſors, and 
* chiefly King Edward the Confeſſor, had ordained.” Upon which 


the Engliſb being n all returned e to their 
e 008 


Al theſe Things he a to the City of Londm a 
Charter, written in the Ergli/>-Saxon Tongue, as follows: 


« William Cyng, greit TuAr is, William, King, greeteth 
« Jyitham Biſcop and Williom the Biſhop, and Godfrey the 
« Godfreyes Portgerefan Port- reeve, and all the Burgeſſes that in 
« and call the Burgh London be, French and Enghſh: And 1 
© waren the on Lunden do you to wit, that 1 will that you .. 
40 be on, Fe. Se. enjoy all the Law, which you did in the | 
| Days of Edward, King,, namely, 'the 

Confeſſor; and I will that each Child 
_ ſhall be his Father's Inheritor after his 
Days; and I willnill ſuffer, that any Man 

you any Wrong offer. God you keep. 
Oiaut of the moſt ancient Book, at 
5 Weſtminſter. EI 

| Cuique Hæredes Suc- To every Man, hls Children are the 
cefſoreſgue fui Liberi, & Heirs: and Succeſſors, and there be no 
nullum Tęſlamentum: Si Teſtament : If there are no Children, 
 Liberi non ſunt, Fratres, then his Brothers, Uncles of the Father' 8 


Patrui, Avunculi,—fay _ fide, and Uncles on the Mother's fide, 
our Saxon Progenizors. 5 inherit. N 


Ex Libro pervetuſto. 


Tux original Charte, ſealed with green Wax, is Speed 
in the Exchequer-Office, at Neſiminſter. Under this firſt general 
Confirmation by Oath, of obſerving all the ancient Laws of King 
Edward the Confeſſor, ariſes the Right and Common Law of 
ek banged ſtill claimed = and allowed as Law to, ſome Parts 


of 


1 


of the County of Kent, and elſewhere, as being a Cuſtom 
voluntary, reaſonable, and juſt; nor does any particular Charter 


appear for that County, more than the reſt of all England but 


every County, City, Borough, Port, and Place, in the whole 
Realm, was then, and ſtill continues to be, equally entitled to 
the ſame Privilege, (except where Military Tenures took place) 
as will _ hereafter by Magna Charta. 


Tur Law of Gavel-kind was ſimply this, that as every 
Parent is under the Moral, as well as Political Obligation, to 
provide for his Offspring, and not to leave any one or more of his 
Children deſtitute, whereby they might become burthenſome to 
the Community ; ; ſo this of Gavel-kind, (explained thus, Give all 
Kind, or, as in the ancient and modern. Saxon Tongue, Gebe alle 
Kindern, Give all Children) did oblige every Parent to do the ſame : 
Nor could they diſinherit any Male Child by Will or other Deed, or 
deprive him of an equal Share with his Brethren in the Inheritance, 
unleſs for Crimes, which the Civil Power would alſo have 
condemned him for, in the like Forfeiture. In caſe of Inteſtature, 

Diſtribution was made to the Children by Perſons in Eccleſiaſtical 
| Authority, who, in thoſe Times, were the chief Diſpenſers of the 
whole Civil Adminiſtration, (thence termed Cleric, or Clerks); 
for we read in Matt. Paris, Anno 1190, Siquis ſubitaned Morte vel 
- qudlibet Cafil præoccupatus fuiſſet, ut de Rebus ſuis diſponere non poſer, 
 Diftributio Bonorum ejus, Ecclefiaftics fiebat Authoritate. Nor is 
there any Alteration. to this Day, other than that Frechold Lands 
are, through the groſſeſt Abuſe of true Common Law, with-held. 
from this juſt and equitable Diſtribution, to compliment Primo- 
geniture at the Expence of all the Younger Branches of an Orphan 
Family ; by which the Public becomes burthened with a numerous 
Poor, for whom Places and Penſions muſt be multiplied ; to earn 


which from the Hands of Miniſterial Power, theſe unhappy 


Outcaſts from the Common Rights of Nature and of all Mankind, 
= | | have 


Fi . 


See Conſidera- 
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and | axes, in: 
Kevin, May. 
1765. 


tro. 


8 too oſten, perhaps, become the 8 of bringing on 
their Country, in a View of Subſiſtence and Employment, thoſe 
Wars which have ſo increaſed the preſent enormous, Public Debt 
and Taxes. To deſcant upon ſo great a Soleciſm, ſeems; here 
needleſs, becauſe, in the Courſe of ſeveral Publications during the 
laſt Seſſions of Parliament, the moſt reſpectable Authorities in the 
Law have been quoted by Name to prove it contrary to Equity, 
Civil, Municipal Laws, and good Policy; and that ſo notorious 
a Breach of our Conſtitution. continuing to afflict and ruin an 
innocent Race of Orphans, muſt be a Diſgrace, if not Impeachment 
of our National Juſtice, as well as Wiſdom: I ſhall therefore 
confine myſelf ſolely to the Conſideration of the general Point 
in Queſtion, Whether the Canon of Inheritance laid down in our 
Common Law Books (as copied implicitly. from the Norman can 
| at this Time be deemed, or proved to be, the true Enghſb Common 
Law, delivered down, from Age to Age, by our renowned 
Forefathers ? who, by ſo many noble Oppoſitions to arbitrary Power, 
bequeathed to their Poſterity what we ought to preſerve inviolably 
to ours, Magna Cbarta; for which Purpoſe the plain Text thereof 
will be ſet forth in the Sequel, leſt, beſides the general Words of 
all Free Cuſtoms and Liberties, the Deduction of this Title to an- 
equal Inheritance (alſo expreſſed in the particular Words 
omnibus Bonis, univerſally allowed to be conſtrued Lands as well as 
Perſonals, which all Sons inherit) ſhould be rendered obſcure. of 
eee drs oh * Reader. 7 a | 


ul the Demile of Willow the Firſt, or 5 0 eee 
Anno 1087, who, as before obſerved, confirmed by Oath the 
antient Engliſh Laws of King Edward, among which was, that 
all Lands held by Freemen, or under Common and Free Soccage, 
remained partible among all Sons, under the Title of Gayel-kind; 
his Son William the Second, called Rufws, ſucceeded to the Crown, 
und at his Coronation took the ſame ſolemn Oath to preſerve 
| Juſtice, 


[xr ] 
Juice, Equity, and Mercy, throughout his Kingdom, 3 
his Father's Grants to the whole Realm. | 


Hah however, having a contelted Title to ſtruggle with, 
againſt. his elder Brother Robert, as well as other Broils at home 
with the Scots and Welſb, occaſioned his Norman Soldiers ſtill to 
uſurp all Honours, Preferments, as well as the Lands, throughout. 
England, and by the Power of the Sword to exerciſe Military Law 
upon both Eccleſiaſtics and Laymen, during his Reign of thirteen 
Vears. He dying Anno 1101, was ſucceeded: by his younger 
Brother, Henry I. who, at his Coronation, took the uſual. Oath, and 
to the farther great Satisfaction of the People, confirmed the Laws. 
of King | Edward, by Charter, to which all the chief Men of the 
Nation were Witneſſes, Anno 1101, and of which, Copies were 


ſent, in the ſame Year, to all the Counties in England, to be 


depoſited in the Principal Monaſteries, written in the Latin. 
Tongue, as follows. : 
Inftitutions of Henry the King.. 

Anno. Incarnationis Dominice In the Year of the Incarnation. 
MCI, Henricus Filius W: MMielmi of our Lord MCI, Henry the 
Regis, oft Obitum FratrisWilketmi,.. Son of William, after the Deceaſe 
Dei Gracid Rex Anglorum, omni- of his Brother William, by the 
bus Fidelibus, Salurem. Stiatfime, Grace of God, King, of the 


inflituäbnes Henrici Regis. 


Dei Miſericordid & Communi 
Concilids Baronum totius Regni 
Angliæ ejuſdem, Regem coronatum 
eſſe ;. et quia. Regnum appreſſum 
erat injuſtis Exactionibus, ego, 
Dei Refpetu & Amore nuem erg 
vos habeo, Sanctam Dei Becliſſum 
imprimis liberam facio, ita gu 
ner vendam, nec ad firmam pono, 


Engliſh, unto all his faithful: 


Subjects, Health. Know ye that:, 


I, thro' the Mercy.of God, and: 


Will, Malomb, 
HM. Paris, 


the Common Council of the 


Barons of the whole Kingdom 
of England, am now to be. 


crowned King of the ſame, 
and becauſe the Kingdom was 
oppreſſed by unjuſt Exactions,, 

a 8 Nc. 


1 i I2 1 

nec mor tuo Archiepi iſcopo, five I, out of the Fear of God, 

_ Epiſcopo, five Abbate aliquid and for the Love which I bear 
accipiam, de Dominico Eccleſie, towards you, in the firſt 
vel de Hominibus ejus, donec Succeſ= place do make free the Holy 
for in eam ingrediatur; et omnes Church of God, ſo as I will 
malas Conſuetudines, quibus Regnum not ſell, nor let to Farm, nor 

Anglie injuſte opprimebatur, inde upon the Death of Archbiſhop, 
aufero, quas malas E e Biſhop, or Abbot, will accept 
ex 2 bic pond. o. any thing belonging to the 
| Domains of the Church or 

its Clerks, until a Succeſſor | 

be inducted thereto; and all 

evil Cuſtoms, with which the 

Kingdom of England was 

oppreſſed, I take from thence, 

which evil Cuſtoms I here 

1 5 put quite away. | 

1 | | Lagam Eduard Regis vobis The Laws of King Edward | © 


reddo, Ge. I reſtore unto you, &c. 
Ex Libro — in Scaccar. Extracted from the Red 
Regis, Weſtmon. Book in the Exchequer, at 

. We none ponds 8 


F RON this, and the fabloquent 8 are Pg all 
the Rights, Privileges, and Liberties, which the Church of 
England enjoys at this Day ; as it does alſo in every Place 
confirm the Common Law, viz. the well-known Free Cuſtoms and 
Uſages allowed by Agred and Edward Confe, for 8 Laws, as , 
reaſonable, beneficial and conſiſtent. 
Tux pretended Title of Primogeniture to ae folely, in 
all Free and Common Soccage Tenures, as well as in Military 
Tenures, doth not appear ſo much as named, much leſs to be 


admitted as Common Law, in theſe early Times ; ; becauſe then 
| . 
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all the chief Lawyers andJuſticiaries, moſtly Churchmen, made no 
— Diſtinction between Landed or Perſonal Eſtates, but ever divided 
both among the Children, agreeable to the Equal Laws of Edward 
the Confeſſor, by William the Firſt ſo plainly confirmed, and by 
this Charter of Henry I. and alſo ſuppoſing any ſuch Uſurpation 
had taken Place, through the Weight of Power, yet Reſtitution 
is commanded to be made by the ſame Charter; and all ſuch evil 
Cuſtoms entirely removed and taken away, as follows, 


Charta Henrici Regis I. Anno Dom. 1 100. 


| Siquis Aliquid de Rebus meis 


vel Rebus Alicujus, poſt Obitum 
Willelmi Regis Fratris mei cepit, 
totum cito, fine Emendatione, 


reddatur; & fiquis inde Aliquid, 


ille ſuper quem inventum fuerit 
michi graviter emendabit. Teſit= 
bus M. Londini, Epiſcopo, &c. 
Se. | 


grievouſly amerced. 


Tun Charter of King Stephen, who ſucceeded Henry I. 


Anno 1135, runs thus, verbatim. 

Stephanus, Dei Gratia, Rem 
Anglie, Fuſticiariis, Vice Comitibus, 
Baronibus & omnibus Miniſtris et 


fdelibus ſuis, Francis et Anglicts, 


Salutem. Sciatis me conceſſiſſe 
et preſenti Carta, confirmaſſe 
omnibus Baronibus ef Hominibus 
mets de Anglia omnes Libertates 


E 


If any one hath taken any 
thing of my Lands or Property 
or of that belonging to any other 
Perſon, after the Deceaſe of 
my Brother Pilliam the King, 
it ſhall be immediately reſtored 
without Amends; and if any 


ſhould retain any Part thereof 


afterwards, he on whom the 


ſame may be found, ſhall heavily 


amend the ſame to me; id eff, be 


& 


Stephen,by the Grad of God, 
King of England, to the Juſtici- 
aries, Viſcounts, Barons, and 
all other his Miniſters and faith- 
ful Subjects, French and Engliſb, 
Health. Know ye, that I have 
by this preſent Charter conceded 
and confirmed to all Barons and 

h 8 
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et bonasLeges, quas Henricus Rex 
Anglie, Avunculus meus, eis dedit 
et conceſſit, et omnes bonas Leges 


el bonas Conſuetudines eis concedo 


guas habuerunt Tempore Regis 
Edwardi. Quare volo et fir miter 


precipio, quod habeant et tencant 


omnes illas bonas Leges et Liber- 
Fates de me et Heredibus meis, ipſis 
et Haredibus ſuis, libere, quiete 
et plenarie ; et probibeo, nequis eis 
ſuper iis Moleſtiam vel Impedi- 
mentum vel Diminutionem faciat 
Super foris Facturam meam. Teſte 


M. Martel apud London. 


Ex Copid ab Antiquo MS. 


Bibliotbhᷣ. Cotton. Claud. D. 2. 


Jo. 75+ 


In the Second Charter granted by this King, which reſpects 


other my Liege Men of England, 


all Liberties and good Laws, 
which Henry King of England, 


my Uncle, gave and granted to 


them, and do grant to them 
all good Laws and Cuſtoms, 


which they might have had in 


the Time of King Edward. 
Wherefore I will, and firmly 


command, that they may have 
and hold all thoſe good Laws 


and Liberties from me and 


my Heirs, unto them and their 


Heirs, fully, freely, and quietly ; 


and I do forbid, leſt any ſhould 
do, or cauſe the leaſt Moleſtation, 


Impediment, or Diminution to 
them, or upon theſe my public 
Declarations. Witneſs William 
Martel, in London. | 

From a Copy of an Ancient 
MS. in the Cottonian Library, 
Claud. 2. fo. 75. 


chiefly Eccleſiaſtical Affairs, the Copy recited by Haguftald an 


wel alia Ecclefiaſtica Perſona, ante 
Morte ſua rationabiter diflribuerit 
vel diftribuenda flatuerit, firmum 
manere concedo. Si vero Morte 


preoccupatus fuerit, pro Salute 


Hiſtorian of thoſe Times, runs thus. 
Siquis Epiſcopus, vel Abbas, 


Ir any Biſhop or Abbot, or 
other Eccleſiaſtical Perſon, 
would, in a reaſonable Manner, 
diſtribute his Eſtate, or appoint, 
before his Death, that it ſhould 
ſo be diſtributed, I do permit 


At 


38 
7 
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Anime ejus Ecclefie Conſilio eadem the ſame to remain firm. But 
at Diſtributio. Apud Oxon. if he ſhould be firſt ſeized by 


A. D. F. 1136. In Communi Death, then, for the Salvation of 


Concilio. | | his Soul, the ſame Diſtribution 
| ſhall be made by the Council 

of the Church. At Oxford, 

A. D. F. 1136. In Common 


Council. 


HERE we may ſee Power to make Wills or Teſtaments for a 
reaſonable Diſtribution of the Clergy's Goods or Poſſeſſions, or in 
Caſe of Inteſtature, ſuch Power delegated to the ſame Eccleſiaſtical 


Authority, as thoſe of Lay Perſons were; for though the Clergy 


were not permitted to marry in theſe Times, yet it was thought a 
Charity due to the Soul of the Departed, that his worldly Effects 
ſhould be applied in the moſt juſt and equitable Manner, namely, 
to his neareſt Relations; and however ſome Abuſes may have 


| afterwards appeared in this and other Powers, veſted in the Clergy, 


the Rule itſelf doth not ſeem in any wiſe unbecoming Notice, if not 
Approbation, in this more refined Age, in making of Wills. 


To King Stephen, who died in the Year 1154, ſucceeded 
Henry the Second, who, ſoon after his S granted the 
following Charter. 


Henricus, Dei Gratis, Rex 


Anglie, dux Normannie et Aqui- 


tanie, Comes Andegavie, Baronibus 
et fidelibus ſuis, F rancis et An- 
glicis, Salutem. Sciatis me ad 


Honorem Dei et Sancte Ecclgſie et 


pro Communi Emendatione totius 


Regni mei conceſſiſſe et reddidifſe et 


Henry, by the Grace of God, 
King of England, Duke of 
Normandy and Aguitain, Earl 
of Anjou, to his Barons and 
faithful Subjects, French and 
Engliſh, Health. Know, ye that 
I, to the Honour of God, and of 
the Holy Church, and for the 
E 3 pr ew 
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þ eſenti Carts med, confirmaſſe 
eo et Sancte Ecclefie, et omnibus 


 Comitibus et Baronibus, et omni- 


Bus Hominibus meis, omnes Conſue- 
tudines quas Henricus Avus meus 
eis dedit et conceſſit. Similiter 
etiam omnes malas Conſuetudines 
guas ipſe delevit et remiſſet ego 
remitio, et deleri concedo pro me et 
Heredibus mets. Auare volo et 
 firmiter precipio, quod Sancta 
Eccigſia, et omnes Comites, et 
Barones, et omnes mei Homines, 
.omnes illas Conſuetudines, et Do- 


nationet ef Libertates, et liberas 


Cuonſuerudines, habeant et teneant 
libere et quiete, bene et in pace et 
integre de me et Heredibus meis, 
fibt et Heredibus ſuts adeo hbere 


et quiete, et plenarie in omnibus 


cut Rex Henricus Avus meus 
eis dedit et conceſſit et Carta ſua 
Tefie R. de Lucie. 


confirmavit. 


Ex Libro Rubro, in Scacc. 


Regis apud Weſimon. 
| 4 


grant 


Common Amendment of my 


whole Kingdom, have granted 8 


and reſtored, and by this my 
preſent Charter have confirmed 
to God, and to the Holy Church, 
and to all my Earls, Barons, 
and to all my Liege Men, all and 
every the Cuſtoms, which Henry 
my Grandfather gave and granted 
unto them. In like manner, alſo, 


all the evil Cuſtoms, which he 


aboliſhed and remitted, I remit, 


and for me, and for my Heirs, do 
to be aboliſhed and 
blotted out. Wherefore I will 
and firmly command, that the 
Holy Church, and all Earls, 
Barons, and all my Liege Men, 
all thoſe Cuſtoms, and Donations 
and Liberties, and FreeCuſtoms, 

may have and hold freely and 

quietly, well and in peace, and 
entirely from me and my Heirs, 
to themſelves and their Heirs, 


thus freely and quietly, and fully 
in all Reſpects, Matters and 
Things, as King Henry my 


Grandfather gave and granted 
to them, and confirmed by 
his Charter. Witneſs, R. de 
Lucie, Chancellor. 2 
From the Red Book in the 
* * eftminſter. | 
HENRY 


1 


HE NR the Second, dying in the Year of our Lord 1 189, was 
ſucceeded by his eldeſt Son Richard the Firſt, who at his Coronation, 


accompanied by a noble Train of Earls, Barons, Knights, and 


others, as well of the Clergy as Laity, who pompoully followed 
him to the High Altar in Veſiminſter-Abbey, moſt ſolemnly laying 
his Hands on the Holy Evangeliſts, took the following formal Oath, 


Word for Word. 


„ TyaT he would obſerve Peace, Honour and Reverence, 
% to Almighty God, his Church and Miniſters, all the Days of his 
Life; that he would exerciſe Juſtice and Equity towards the 
People committed to his Charge; and that he would abrogate 
« all evil Laws and unjuſt Cuſtoms, and make, keep and ſincerely 
« maintain thoſe that were good and laudable ;” and before he was 
crowned, the Archbiſhop of Canterbury adjured him ſolemnly, in the 
Name of the moſt High God, * Not to preſume to take this Dig- 
« nity upon him, unleſs he reſolved inviolably to keey thoſe Vows 
and Oaths he juſt then had made; to which the King anſwered 
« that by God's Grace he would faithfully perform them all.” 
Upon which the Archbiſhop ſet the Crown on his Head, delivered 
the Sceptre into his Right Hand, and the Rod Royal into his Left, 
in which manner he was conducted to the Throne, attended by 
the Archbiſhops of Triers, Rouen, and Dublin, with the other Biſhops, 
Abbots, and Clergy, in their proper Habits. Is it then to be 
imagined, that after ſo explicit and ſolemn an Oath, ſuch an evil 
and unjuſt a Cuſtom, as the utter Deſtruction of Thouſands of 
Engl ;/þ Orphans, by diſinheriting them from their Cradles, and 
giving up their ſole Subſiſtance to Primogeniture, could poſſibly be 
held, deemed, or even attempted, much leſs obtain Sanction from 
the Common Law of England ? Whatever the boundleſs Authority, 
- which (in theſe, and many ſubſequent Reigns) was conſtantly 
uſurped: by the Land-holders and Barons might effect, can never 


be brought as Precedents to make it uin, under our happy 
| | Diſpenſation 


een 
Diſpenſation of juſt Government. It is well obſerved by a ſenſible 
| Obſervations oa Author, „That upholding particular Families in their hereditary 


Lend, 1765 © Dignity and Opulence, muſt ſtand in Competition with the 
ud. * Public Good. It would be better that even Entails and Marriage- 


** Settlements (by Deeds) were limited not to exceed one Half 
of the Landed Inheritance, that the younger Children might 
& ſtill have ſomething to ſhew for their Parentage ; ſomething, 
«© wherewith to combat the Difficulties of Life; ſomething to lay a 
Foundation for an honeſt Profeſſion, and ſet them above the 
«« Proſtitution of their Faculties and Honour to the ignoble, yet 
ne OO << uſual reſource of burthening their Country, as Placemen and 
1 Penſioners,” | 


Tur Compiler of theſe great Authorities does not preſume to 
offer, or attempt to obtrude any Sentiment of his own, becauſe 
the candid Reader may ſee, and be convinced, that no Cuſtom was 
ever admitted as Common Law, but ſuch as was conformable. to 

the Law of Nature and Equity, a much clearer Guide than 
© the particular Opinions, Commente, or Determinations of Courts 
in former, or modern Times, which have been contradictory 
even to a Proverb; The Uncertainty of the Law.” No ſenti- 
mental Poſition, of Lord Coke, or any other, can operate as Law, 
when both Reaſon, and the Common Rights of Mankind, appear 
ſo evidently againſt 1 it. 
„ Tuxkr is no Tranſaction in the Ancient Hiſtory of Englund 
« more intereſting and important, than the Riſe and Progreſs, 
% pradual. Mutation and final Eſtabliſhment of thoſe Charters, 
« emphatically ſtiled the Great Charter of our Liberties, and 
« Charter of the Foreſts, and yet there is none that has been delivered 
« down to us with leſs Accuracy and Hiſtorical Precifion : This 
« has often betrayed our very beſt Hiſtorians and moſt painful 
« Antiquarians into groſs and palpable Errors, as will in ſome 
% Meaſure appear from the following Deduction of them, to adjuſt 
and * Anh, is the * End of the preſent Publication, 
8 ” wherein 
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ee [wherein the Reader may expect an authentic and correct Edition 


ce of thoſe Charters, &c. with ſome other auxiliary ones, Statutes,” 
ce and corroborating Inſtruments, carefully printed from the Originals 


* themſelves, or (where thoſe are not in being) from temporary 
% Inrollments and Records.” | 


HENCE may \ we not fairly conclude, that whoever (among the 


Law Writers in thoſe Days) laid down Deſcents in Primogeniture, 
| ſolely, (while courting their own Preferments by flattering Men 
in Power) could not be ſo eaſily detected either in their Fraud, or 
Ignorance, when they endeavoured to intail fo great a Diſhonour 
on the Laws of their Country : Judges in thoſe Days were but Men, 


and that ſome were alſo fallible, and others corrupt, as Occaſion 


1 let Hiſtory ſuffice to prove. 


| MosT of this Monarch's Reign being ſpent. in an Expedition to 


the Holy Land, where he performed many noble and gallant 
Exploits, but, in his Return through Germany incognito, was diſco- 

vered and taken Priſoner by the Emperor, for whoſe Ranſom an im- 
menſe Sum, (1100000 Marks) was raiſed by his Juſticiary Hubert, 
and ſent out of England. He dying, Anno 1199, his ſole ſurviving 
Brother, John, ſucceeded to the Crown and Kingdom z who, at his 
Coronation, took the accuſtomed Oath to maintain and uphold all. 
juſt Laws and Uſages, and to abrogate and remove the bad, &c: 
alſo granted the Great Charter of our Liberties. This alſo, our 
Hiſtorians agree, was, for the moſt Part, compiled from the 


ancient Cuſtoms of the Realm, or the Laws of King Edward the. 


Confeſſor, by which they uſually mean the old Common Law, 

(viz. Gavel-kind) which was eſtabliſhed under our Saxon Princes, 
before the Rigours of Feodal Tenure, and other Hardſhips, were 
imported from the Continent by Kings of the Norman Race or- 


Line ; and this y was tr from him Anna 12.1 8. in in the 17th 


. 


Feodal Tenures, 


Feodal Tenures + 
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of his Reign, of which. the Articles demanded 1 "_ to, 


were as follow. 


Articuli NizneCirtgLibertatam, 
ſub Sigillo Regis Johannis. 
Ilſta ſunt Capitulaque Barones 

-  petunt, et Dominus * 
concedit. 


35 Poſt deceſſum ER 


Heredes plene Etatis habebunt 
Hereditatem ſuam, per antiquum 
Relevium, exprimendum in Carta. 


obs Heredes qua mfra. Efatem 
fon et fuerint, in Cuſtodia, cum 


àd Etatem pervenerint babebunt 


Hereditatem ſuam, bee n 
n N 


XVI. S7 aliquis liber Hans 


Enteflatus deceſſerit, Bona ſua per 


F Man um proximorum Parentum 


;, et Amicorum, 


et per 


— 28 


The Romy of the Great Cherter 


of Liberties, under the Seal of 
King John. Theſe are the 
Heads which the Barons requeſt, 
and our Lord the King grants. 


I. After the Deceaſe of 
Anceſtors, 


Age ſhall have his Inheritance 
by the ancient Relief, to be 


expreſſed i in the Charter. 


. The Heirs oo are, or 
may be, within or under Age, 
under Guardianſhip, when they 
become of Age ſhall have their 


Inheritance, without Relief or 


Fi ine. 


XVI. If any Free Man ſhould 
deceaſe Inteſtate, his Goods are 
to be diſtributed by the Hands 
of his next of Kin, Relations, 


and Friends, and by Decree of 


the Church. 


I this Place the Words, Next of Kin, doch not mean one 
ſingle Perſon, but collaterally all in the next collateral Line ;- fo 


in Magne Charta, Heredes cannot imply Primogeniture alone, 
but the 1 Line of uterine Brothers; for the EW of 


n 


'the Mari er full 


fr} 
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making the firſt Proximity of Blood to the Father is confuted, 
becauſe no Blood can be ſo near to a Man as that which came laſt 
out of him; ſetting up one quaint Plea, Yerſus Alterum. 


XXV. Siquis fuerit mm 
vel prolongatus, fine Fudicio,. de 
Ferris, Libertatibus, et Jure ſuo, 
flatim ei reſlituatur; et | 
Contentio ſuper hoc orta fuerit, 
Func inde diſponatur per Fudicium 
25 Baronum, et ut illi qui fuerint 
difſeifiti, Rectum habeant fine 


Dilatione, per Judicium parium 


K in Curiã * 


XXV. If any one ſhould be 


diſſeized or delayed, without 
Judgment of Law, from his 
Lands, Liberties, and Juſt 
Right, it ſhall immediately be 


reſtored to him; and if any- | 
Contention upon this ſhould 
it be de- 


ariſe, then let 
cided by the Judgment of 


25 Barons, and as they who 


ſhall have been diſſeized may 


have Right without Delay, by 
rs Judgment of their Equals, in 


the Court of the . 


4 XXIX. 
Hominis capiatur, nec impr: iſene 
tur, nec diſſeiſetur, nec utlegatur, 
nec. exuletur, nec aliqus Moda 


deftruatur, nifi per Fudicium 
_ unleſs by. Judgment of his 
Equals, or Peers, or the Law 


Parium ſuorum, vel HK. r 


XXX. Ne Ju e 1 
at Ares, wel veritum 4. 


Ne CGarpus, Liber 


Xxix. Let not the Body 
of a Free Man be taken, 
nor impriſoned, nor diſſeized, 
nor out-lawed, nor baniſhed, 
nor in any Manner deſtroyed, 


of 8 Land. 


Au . 


XX. Let not jute 1 be 


ſold, deferred, ot, denied to 


any; one. 


XII. Hee 


9 


ta) 


XLIX. Hec 7 For orma Seeuritatis 


ad obſervandum Pacem et Liber 


tates inter Regem er dl 


| Barones ef 857) 25 Barones de 
Rego, guos voluerint qui debent 
pra totis Viri 'bus, fuis, obſervare,. 
tenere, et facere obſervari Pacem 
ef Libertates e, Dominus Rex 
eis concelſi, 0 
8 confirmavit ; 4 ita e , 99d 
| vel Juſticiarius, vel 
R. vel ag a 

| Minz opris ſuis, mn Ali %% erga, 
Aliquem deliquerit, . wel aliquem 
Articulorum Pacis aut Securitatis 
tranſgreſſus Faerie, er Delifum 
0 enſum f quatugr Baronibus 
eli 2 5 Baronibys ; | 101 


Pre 
MO. Barones accedent. 44 


ominum _ Regem, wel. ad 
Ly uum, fi Rex fueris 


or? 1 RR Proponentes ef 


: ent Þxceſium Mun 
33 fin Pe e faciat emendari; 7 
i Rex, vel Fuſticiarius, ejus 2 


| al 2 in Cart, 
predicti quatuor referent GT auſam 


Mien *  Refiduos 1 illi 25 


Carta” ud 


Him TR Damage : 


XLIX. This is the Form of 
the Security to keep the Peace 
and Liberties between the King 
and Kingdom. 


The Barons may elect 25 


Barons of the Kingdom, whom 


they can willingly. truſt with. 
their whole Means, to keep, 
hold, and cauſe to be kept, the 
Peace and Liberties which our 


Lord the King hath granted to 


them, and by his Charter hath 
confirmed; ſo as, namely, that 
if the King, or the Juſticiary, or 
the Bailiffs of the King, or any 
other of his Miniſters, in any 
Matter towards any Perſon 


; ſhould be delinquent, or offend, _ 
or may trabfgreſs- any of the 


Articles ' of tlie Peace and 
Security, and the Wrong may be 
ſhewn to four Barons of the ſaid 
25 Barons ; i they the faid four 
Barons may attend and. come te 
our Lord the King, or to his 


Juſticiary, if the King be out of 


the Ki ngdom, layi . open to 


hey may | 


requeſt that he will cauſe the 
ſaid Wrong, or Damage, to be 
forthwilh, and without Delay, 

Baroni⸗ 


Haronibus; et illi 25 Barones, 
vel major Pars eorum, in Sequente) 
cum Commund totius Terre, 
 diftringent et gravabunt Regem 
Modis omnibus quibus poterunt 3 
ſeilicet, per captionem Caſtrorum, 


Terrarum, Poſſeſionem, et aliis 


Modis quibus poterunt, donec 
fuerit emendatum ſecundum 


arbitrium Eorum, Nalvd Perſond | 


Domini Regis, et Regine, et 
liberorum ſuorum, &, 


f 261 


1 


amended; and if the King, or 
his Juſticiary, ſhould not amend 
the ſame, if the King ſhould be 
out of the Kingdom, within a 
reaſonable Time, to be expreſſed 
in the Charter, the beforeſaid 
four Barons may refer that Cauſe 
to the Reſidue of thoſe 25 


Barons; and thoſe 25 Barons, 
with the Commons of the whole 


Land, may diſtrain and burthen 


the King in all Manner of Ways 
they are able, to wit, by taking 


of his Caſtles, Lands, Poſſeſſions, 


Magus Charta, Regis Johannis, 
XV. Die Junii, e 1 

* Regni 17. high; 
Jobannes, Dei Gratil, Rex 
Angliæ, Dominus Hibernie, Dux 
rmannie et Aquitanie, Comes 
Andegavi e, Archiepiſcopis, Epiſ- 
copis, Abbatibus, Comitibus, Ba- 


' ronibus, Tuſfliciariis, Foręſtariis, 


Vicecomitibus, prepofitis Miniftris, 
et omnibus Ballivis ef ue 
ſuis, $ Salutem. EE 


F 2 


and by any other Means whereby 
theyare able, until it be amended 


en according to their award, ſaving 


the Perſon of our Lord the King. 
Quee * and their Children. 135 


The Great Charter of Kink + by 


©. granted. 15th, Day of June, 


A. D. 1215, andof hisReign 17. 

Jobn, by the Grace of God, 
King of England, Lord of Ireland, 
Duke of Nor mandy and Aquitain, 
Earl of Anjou, to the Arch- 
biſhops, Biſhops, Abbots, Earls, 
Barons, Juſticiaries, Foreſters, 
Viſcounts, Lieutenants, and all 
Bailiffs uid Wen inen x 
Heath. . 


Sciatis 


241 


| Sciatis nos intuitu Dei, et pro 
Salute Anime noſtre, et omnium 
Anteceſſorum, et Heredum no- 
frrorum, ad Honorem Dei, et 
Exaltationem ſandte Ecclefie et 
 Emendationem Regni noſtri, per 
- Confilium venerabilium Patrum 
noftrorum, Stephan. Cantab. 
Arcbiepiſcopi, totius Anglie 
Primatis, et ſane Romane 


Eccleſie Cardinalis; Henrici 


Dublin. Archiepiſcopi ; Willielmi 
Londen.; Petri Winton.; Jocelini 


Bathon. et  Glaſton.; Hugonis 


Lincoln. Walter: Wygorn. ; 
Willielmi Covent. ; et Benedifti 


Roffen. ; et Nobilium Virorum 


" Willelm Mariſcalli, Comitis 


Penbrok.; Willielmi Comitis Sar. 
Villieini Comiti Warenn. ; Willi- 


em Comitis Arandell. ; Alani de 
Gatweye; et iris: N 
er a 


I. a 8 5 7 
— : >. : 0 N 81 54 4 1 5 3 * 
* » * 
J. 5 4 | | D | 
4 D 2 


er hae pręſuti Cartd ,noftrd 


confirmaſſe, pro nobis et Heredi- 


e dee in perpetmm, quod 
ever, that the Church of England 5 


ſhould. be free, and may have 
its a Faure, and its Liberties 
E 1 | volumus 


Anglicana Ecclfia libera fit, et 


babeat Jura ſua integra, el 


. Liber barer fuer . aleſas, et ita 


Know ye, that by Inſpiration 


of God, and for the Salvation of 


my Soul, and thoſe of all our 
Anceſtors, and of our Heirs, and 
to the Honour of God, and 
Exaltation of. his holy. Church, 
andAmendmentofourKingdom, 
by the Council of our venerable 
Fathers Stephen, Archbiſhop of 


Canterbury, Primate of all 


England; Henry, of Dublin 
Archbiſhop; MWillam, of 


London; Peter, of Wincheſter ; 
Foceline, of Bath and Glaſtonbury; 


Hugh, of Lincoln; Walter, of 


Weorcefter ; William, of Coventry: 
and Benedict, of Rocheſter, 
Biſhops ; and of our Noblemen, 
William Mareſcbal, Earl of Pem- 


broke; William, Earl of Saliſbury; 


William, Earl , of | Warren; 
William, Earl of Arundell; Alan, 


of Gallway; and of others, our 
75 faithful er . 


1. In the bit ws we FRY 


granted to God, and by this our 


preſent Charter haye confirmed, 


for ourſclyes, and our Heirs for 


3 e 2 


I 
43 
* 
2 
4 4 
. 
* 
* 
S 
7 


25 
2 . 
5 25 
7 


volumus 33 quod. apparet 


ex eo, &cc. | 


Conceſiimus-etiim. omnibus liberis 
Huominibus Reg noftr i, pro nobis 
er Heredibus noftris in perpetu- 
um, omnet Libertates ſubheriptar, 
| habendas., et  tenendas ets ef 


; Heredibus i 1 


II. Siquis Comitum vel 


Baronum, noſtrorum five aliorum 
tenentium de nobis in Capite per 


Seͤervitium Militare, mortuus fuerit, 
et cum Deceſſerit Heres. ſuus plene 


Etatis fuerit, et Relevium debeat, 


Babeat _ Hereditatem ſuam per 


antiguam Relevium;  ſeulicet, Heres 
vel. Heredes Comitjs de Baronia, 
Comitis per Centum Libras, Heres 
vel Heredes Baronis de Baronia 
integra per Centum Libras ; Heres 
vel Heredes Militis de. . Feods 
Militit integro per Centum Selidgs, 
ad plus; et qui minus, debuerit 


minus, det. ſecundum. antiquam 
Tapia F eadorums., 


1 


unhurt, and ſo we will kw it 
obſerved and kept, Sc. 


We likewiſe grant to all 
Freemen of this our Kingdom, 
for us and for our Heirs for ever, 
all the Liberties hereunder 
written, to have and to hold to. 


them and their Heirs, from. us 


and our Heirs. 


I. If any of our Earls or - 
Barons, or of others holding of 
us in Capite by Military Service, 
do die, and at his Deceaſe his. 
Heir ſhould be at full Age, and 
ſhould owe Relief, he ſhall have 
his Inheritance by the ancient 


Relief; to ſay, the Heir or Heirs 


of an Earl of an entire Barony; 
Earl by one Hundred Pounds; 
Heir or Heirs of a Baron of a+ 
Barony, entire by one Hundred 
Pounds; Heir or, Heirs of.- a ; 


Soldier or Knight of a Whole 


Feud, by one Hundred Shillings, . 


or more; and wha: owes. leſs . 
ſhall give leſs, according to the 


ancient Cuſtom ve. F euds. 


140 os for aſvermaining . ' the | Succeflion in F coal. or 
Military, Tenures, where a Knight's Fee i is limited to one Hundred 


Shillings, or Marks, a Year. If an Anceſtor dies poſſeſſed of 


| Lapds: 


Pirærog. Regis In 


Primer Seig. 1. 
Cap. 3. Fol. 110. 
Ot which Fees 
William the Firſt 


granted 60,000 _ 


in his Reign, 
beſides Fee- 
Farms. 


Did. Fol. 118. 


TH 


Lande worth twenty | ſuch Fees, he might have as many? Heirs, upon 


each paying the Ancient Relief; but nothing appears hereby of 


Primo-geniture taking ſuch whole Eſtate, nor in any other Place 


3 Magna Charta; much leſs can any ſuch Title be found under 
Tenures in Free and Common Soccage; for it ſeems very plain, 


that as theſe Grants were firſt held by Military perſonal Service, 
and as no one Man could perform more than what his own Fee 


due for each Fee. 


XIII. E- Ciokas © PPS, 


Babeat omnes antiguas Libertates 
et Tiberas Conſuetudines fuas tam 


Per ' Terras quam per Aquas. 


teneat per Servitium Millitare, nos 


Preterea” volumus et concedimus, 


quod onmes alie Civitates, et Burgi, 


ef Ville, et Portus, habeant omnes 


| Eras el liberas 3 
" . ͤ ST 7 $6; 5 


XXXVIL. $7 A teneat 4 
nobis per Feodi Firmam, (Fee 
Farm) ve 
11 er "de alio Terram 


non habebimus Cuſtodiam Heredis nec 


Terre fue, que eft de Feodo, alterius 


Occafione illius Feods Firme, vel 
Soccagii, 


TR me, ve / Soccagu, vel Burgagu, 
3 


per Soccagium, vel per 


ve Burgagi ; nec 
. babebimus Cuſtodiam illius Feodi 


required, fo the Intent would have been defeated, if Twenty ſuch 
Fees were veſted in one, upon Event of Inteſtature; therefore- 
| Homage and Knight's Service i in re for the Remiginder, was 


XIII The City of of Lim wi} 
have all their antient Liberties 
and free Cuſtoms, as well by 


Land as by Water. We will 


further and grant, that all other 
Cities, and Boroughs, and 


Towns, and. Ports, may have 
all their Libertics and free 


nden. 


XXXVII If any one ſhould 
hold of us by Fee-Farm, or 


by Soccage, or by Burgage, 

and ſhould hold of another Lands 

by Military Service, we will not 
have Cuſtody of the Heir nor his 


Land, which is of another's 
Fee, by Reaſon of ſuch Fee- 


Farm, Soccage, or Burgage; nor 5 


will have Cuſtody of ſuch Fee- 
Farm, Soctage, or Burgage, 
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15 % Frodi Firma debeat Servi- unleſs the ſame Fee-Farm may 


5 tium Militare. 


LX. Omnes autem iſtas Con- 


etudines predictas et Libertates, 


quas nos concęſimus in Regno 
noftro tenendas quantum ad nos 
pertinet erga noſtros, omnes de 


 Regna neftro, tam Clerici quam 


Laici, abſervent quantum ad ſe 
pertinet er ga Suos. 


LXI. Et nos nechilimpetrabimus 
ab aliquo per nos nec per alium, per 
guod Aliqua iflarum Cancęſiunum 
ef Tibertatum revocetur wel 
minuatur; et fi aliquid tale 


| impetratum fuerit, irritum fit et 
inane, et nunquam eee 1 87 


205 0 25 Pp 


III. E. ape fen 
ain eri Litteras Teſtimanialæs 


Patentes Domini Stephan. Cant. 


Av chiepiſeopi, Domini ¶ Henrici 


Dublin. Arrobicp ;/copt, et Epi 
| Coporum predictorum, fuer 
Securitate ind, et Concefſianibus 


frefatis. | Quare volumus. et fir- 


| miter precipimus quod Anglicana 


ove W Service. 


LX. All thoſe before-mentioned 
Cuſtoms and Liberties, which we 
have granted in our Kingdom to 
be held and kept as much as 
appertain to us towards ours, all 


Men belonging to our Kingdom, 


Clergy as well as Laity, ſhall 
obſerve and keep, as much as 
appertains to themſelves, towards 
an Tenants. 


LI. And we will not demand 
from any one, either by ourſelves 


or by other, by which any Part 


of theſe Conceſſions and Liberties - 

may be revoked or diminiſhed; _ 
and if 'any ſuch, ſhould be 
obtained, let it be void and of no 


Force, and we ſhall never make 


Uſe n * . or. hou F 


*, 2 k 


LAKE Arid moreover we 
ham theſe. Letters 79% 
moniales to be made Patents of 
the Lord. Stephen, Archbiſhop . 
of Canterbury, Lord Henry, . 
Archbiſhop of Dublin, and of 


the Biſhops before mentioned, 
upon that Security and the Grants 


before recited. Wherefore we 
Ecclęſia 


Eccle efia libera fit, et quod Homi- 
nes in Regno noſtro habeant et 
teneant omnes prefatas Libertates, 
Jura, et Concęſſiones bene et in 
Pace, libere et quiete, plene et 
integre, ſibi et Heredibus, ſuis de 

nobit et Heredibus noftris, in 
omnibus Rebus et Locis in 
per petuum, ffeut prediłtum l. 


Jurotun mM autem tam « exPartt 
noftro, quam ex Parte Baronum, 
quod bc omnia ſupra difta, bond 
Fide, et fine mals Ingenio, 
obſervabuntur ; teflibus ſupra diftis 
et multis alis. Data per Manum 
noftram in Prato, quod vocatur 
Nuniagmedb inter Windeleſorum et 
Stanes, quinto decimo Die Fun, 
Anno Regni naſtri ſeptimo decimo. 
Et ne buic Forme predicte Aliquid 

foffit addi, vel ab eadem Aliguid 
paſit ſubſtrabi vel minui, buic 
Sede Sill mrs mei. 
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will and firmly command, that 
the Church of England be free, 
and that all Liege Men in 
our Kingdom may have and 


bold all the before- mentioned 
Liberties, Rights, and Conceſſions 


well and in peace, freely and 


quietly, fully and wholly, to 
themſelves and their Heirs, from 


us and our Heirs, in all Things 
and Places for ever, as is before 
ordained. ; 


But it is ſworn, as well on our 
Part, as on the Part of the 
Barons, that all theſe above- 
recited Articles ſhall be, with 
good Faith, and without evil 
Intention, obſerved and kept; 


to which the above-ſaid Lords, 
Biſhops, and many others, are 


Witneſſes. Given under our Hand 


in the Meadow, which is called 


Runingmead, between Windſor 


and Staines, on the 15th Day of 


Fune, in the 17th Year of our 
Reign. And leſt, unto this 
| before-eftabliſhed Form and 
Inſtrument, any Matter may be 
added, or from the ſame any 


 'Thing be drawn or diminiſhed, 


we have hereunto put our Seal. 


(L.8.) 


In 


r 


In the 16th Gedtioh we ſee, that all . Eſtate, namely, Omnia 


Bona, of a Freeholder inteſtate, are to be diſtributed by Hand of 
his next of Kin, Friends, and Eccleſiaſtical 1 as Jullice 


and Equity may ſuggeſt. 


ae 27. it is mentioned, PORE Catalla, or Cache if 


not Chaftella, or Caſtles and Fiefs, to be ſo diftributed, after 


Payment of Debts ; but in the Red Book in Exchequer, Catulla 


is -not inſerted; only Omnia, 1 Henry III. and Omnia Bona et 


Catalla, in Section 18. quſdem. However our Practitioners in 


Law may have defined this Word Bona et Catalla for Perſonal Eſtate, 


ſo as to exclude younger Sons from inheriting any Part of their. 


Patrimonial Lands, yet, it being of mere:French or Norman Extract, 


ſignifying a Man's whole Eſtate, (as it does ſtill, by Common Law, 

any Thing appendent to Frecholds) which, in thoſe Times, 
conſiſted of both Caſtles and Cattle, (at leaſt among the Nobility) 
Bona implies all Kind of Gaods, moveable and immoveable, 
conſequently it may be taken either, firſt, in the Word Chattels, 
by a Figure of Speech, a Part for the Whole, or, by, Beua, 
Moveables and Immoveables, (as it is ſtill conſtrued in the Civil 
Law) to mean Lands as well as other Goods; and in all 
Diſputations of chis Kind, the Law profeſſes ever to adhere to the 
moſt reaſonable Side of the e Z and if * the n £ 


need not be doubted of, 


Ir is admitted, by Littleton and Cole, that. al WN a Mas; | 

might hold his Land by in [theſe Times, are reduced to three. 

Denominations, viz. Military Service in Cahite, or uy, 244M 
Service, either of the King. or other Perſon. Secondly, Free 


Soccage, which i is without yielding any Service, Ward Relief, 


or Marriage, except a Quit- Rent, called petit Serjeanty : And the 


third Tenure was Baſe Soccage, otherwiſe called Villenage, 
baſe 8 of which was aboliſhed long * the Statute of . 
G 12 Car. 


40 


A. cu Aber 
Chartass 


Charta i; fas 


Ks Libre Roloo 
Scacrar Wþ hs 
Fel. 234. 226 


Eſcheats of 


Lands, or other 
Profit, are called 
Bona Exc 4 


and Bona Caduca, 


Civil Laws, now 


Verbor. Brod 7 


Lp} 
12 Car. II. ſuch being limited to a pecuniary Acknowledgment. 
All which now being to be conſtrued and adjudged as turned 
into Common and Free 'Soccage, the Deſcents accordingly go 
as the Common Law of England directs; namely, upon 
Inteſtature, Free Soccage, under which they were called Abert 
| Homines, to all Sons, as Gavel-kind, and in Baſe Soccage, or 
Villenage, deſcending at the Will of the Lord of the Copyhold 
by Court-Roll, who may admit any Son to the Capital Meſſuage 


or Tenement, he dividing the full Value of it with his Bre- 
thren. Bracton, Lib. II. Cap. 3 5 & 36. 


HENRY ZW 114, the Son of ne Jobn, 3 his Royat | 
| Father Anno Domini 1216, when under ten Years of Age, and 


25 granted a Charter in the firſt Year of his Reign, which differs 


in no eſſential Inſtance from that of King John, confirming all 


the Liberties and free Cuſtoms of the Realm in the fame Words: 


—y— — ̃ᷓꝓ — 
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Alſo a ſecond Charter in the following Vear, to the ſame Effect, 
in general Ferbatim, Anne 1217. In the ninth Year of his Reign, 


Anno 1224, a third Charter was granted, publiſhed, and 


declared, without any Difference in Regard to the general 
p Confirmation of our Laws and Liberties, only that in Section 19. 
the Word Catalla, or Chattels, is not inſerted, but only Lg 
according to the Red Book in the Exchequer at Weſtminſter. | 
the ſame Year alſo a Charter of the Foreſt; but, as the Hieran 
ſays, Invitavit paulatim tot Piclavienſium Legiones quod totam fere 
« Angliom repleverunt, quorum Rex agmimbus quocunque inceſfit.” 
He invited over the Poiftovms, and other Normans, who came to the. 
Number of 2000 Knights and Eſquires, every where recruiting 
his Armies with them, to whom he gave Caſtles and Lands, and 
the Guardianſhip of the young Nobility and Gentry, who. 
intermarrying with them, became poſſeſſed of their Lands under 
Military Tenure; upon which the noble Earl of Pembrote, and 
other Barons and Clergy, . to N and make War 


* 


Fidelibus, 


tas) 


wpon the "7 WY and at laſt, Anno 1234, compelled him to baniſh 
theſe Strangers, and reſume his Grants ; obtaining this Confirmation 


of Magna Charta of King Henry III. 
and of his Reign 21, as follows. 


28 January, Anno 1236, 


Carta Qocifitmatioai Regis Henrici III. 28 Die Januarii, Anno 
| 1236, Anno Regni 2t 


F Nt Got, Bas: 
Anglie, Dominus Hybernie, Dux 
Normannie et Aquitanie, Comes 
Andegavie, omnibus Chriſti 
preſentam. Cartam 
inſpefturis, Salutem. 


Sciatis quod Intuitu Dei, et pro 


Salute Anime noſtre, et Anima 
rum Anteceſſorum et Heredum 


noſtrorum, ad Exaltationem Sancte 
Eccigſie et Emendationem Regni 


noftri, conceſſimus, et bac Carta 


ngtra confirmavimus Archiepiſ- 


and by this our Charter have 
confirmed, to the Archbiſhops, 
Biſhops, Abbots, Priors, Counts, 


copis, Epiſcopis, Abbatibus, Pri- 
oribus, Comitibus, Baronbus, 


Militibus, liberibus Hominibus et 
omnibus de Regno noftro Angle, 


omnes Libertates et liberas Conſue- 
tudines, contentas in Cartis noftris, 


quas eiſdem Fidelibus noftris, fieri 
Yom cum Minoris efſemus Eta- 
; tis ; ſeilicet, tam in Magna Carta, 


quam _ in Carta de Foreſta; 


Henry, by the Grace of 
God, King of England, Lord of 
Ireland, Duke of Normandy and 
Aquitaine, Earl of Anjou, to 


all his faithful Chriſtian Subjects, 


who ſhall or may look upon this 
preſont Charter, Health. 


Know ye, that | by the 
Inſpiration of God, and for our 


Soul's Health, and of the Souls 


of our Predeceſſors and of our 
Heirs, to the Exaltation of Holy 
Church and Amendment of 
our Kingdom, we have granted, 


Barons, Knights, Freeholders, 
and to all Men of our Kingdom 
of England, all Liberties and 


free Cuſtoms, contained in our 
Charters, which we had cauſed 
to be and done to them our | 


ſaid faithful Subjects, when we 


82 | et 


er volumus et precipimus pro 
nobis et Heredibus noftris, quod 
prgfati Fidelibus noſtri, et Suc- 
cefſores et Heredes eorum, babe- 
ant et teneant. in perpetuum, 
omnes Libertates et liberas Con- 
ſuetudines, predictas, 
ante eo quod predifte Carte con- 
fette fuerunt. cum Minoris efſe- 
mus Etatis, ut predictum eff. 


His Teftibus venerabilis Patribus 
E. Archiepiſcopo, Cant. P. Win- 


ron. F. Bathon. R. Dunelm. R. 
London. 
R. Sarr. H. Ehen. R. Linc. 
R..Hereford. A. Covent. et Lichf. 


Epilcopit; V. Valence. et M. My. 
gern. Electis; R. Com. Cornub. et 
Comite Ceſter. G. 


Pidtuu. T. 
Mariſcallo, Comite Pembroc. N. 
 Comite de Ferrar. W. Comite 
Warenn. H. Comite Kane. H. 
| Comite Eſſex et. Hereford, Simone 


de Mantgforte, Willielmo Lung 
eſp. 'Wrilkelmo de Ferrar, Williel- 


_ de V. elcys Ricardo de Percy, 


Ric barda de Munfichet, Willielmo 
de Ros, Fohanne Biſet, Gilberto ds 


Umframwuille, Wilhelmo de Lan- 
caſter, Willielmo de Cantilupo,W, al... 


tero de Clifford, Fohanne- Moneme, 
Radulpbo de * 
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non o- 


W. Carl. W. Exon. 


were under A ge ; to fay, oy well 


in Magna Charta, as in the Char- 
ter of the Foreſts; and we will 


and command ſor us, and for 
our Heirs, that the aforeſaid our 
faithful Subjects, and their Suc- 
ceſſors and Heirs, may have and 
hold for ever, all Liberties and 


free Cuſtoms, as aforeſaid, not- 
withſtanding that Cireumſtance 


that the ſaid Charters were per- 
fected and executed when we 
were under Age, as is aforeſaid. 
To theſe Preſents are Witneſſes, 
the moſt reverend Fathers, E. 


Archbiſhop of Canterbury, P. 


of Wincher, J. of Bath, R. of 
Durham, R. of Londen, W. Car- | 


_ Ely, R. Lincoln, R. Hereford, A. 


Coventry and Litchfield, Biſhops; 


W. Valence and W.Wygorn Elect; 
Re. Earl of Cornwall and Poictou, 


| 7. Earl of Chefter, G. Marſhall. a 


Earl of Pembroke, . Earl of 


-- Ferrers, William Earl of Warren, b 


Henry Earl of Kencheſter, Henry 


Earl of Efſex and Hereford,. 
Simon de Mongſord, William de 


Longfword,. William de Ferrars, 2 
Willi de Veſcy, Richard. de 
Os Richard de Mountfichet, 


Mauduit, 


5 


Manduit, Rog. Ia Zuch, Oliver de William de Ros, John Biſet, Gil. 
Vallibus, Gilb. 9 et alis. bert D'Umfreville, William ef 
ä Lancaſter, William de Cantilupe, 

Walter de Clifford, Fobn Monmautb. 


Randulph de Mortimer, Willia 
Manduit, R. la Zouch, Oliver 
Vallibus, Gilbert Baſſet, and 

others. 


Dat per Manus ven. Patris, Given under the Hand of the 


R. Cycefter, Epiſcopi Cancellarii venerable Father, R. Biſhop of 

noferi, apud Weſimon. 28 Die Chicheſter, our Chancellor, at 

Januar, Anno Regnt noſiri 21. We ftminfier, the 28th Day of 

| | 2 5 January, in the 21ſt Year of 
our Reign. 


Tux Charters of the Foreſts were obtained to curb the Inſolenee 
of the Norman Laws, which in Villiam the Firſt or Conqueror's 
Time ordained the Loſs of Eyes (by plucking one) to the uy, 
who took either a Bock: or a Boar. 


| Wahr IA Rufus his Son would hang a Man for kin a Doe, 
and for a Hare make him pay Twenty Shillings, and for 
a Rabbit Ten, (a great Sum in thoſe Days.) Henry I. made no 
Diſtinction between killing a Man or a Buck; Henry II. made 
it only Impriſonment for a Time, but his Son Richard I. ordered all 
thoſe: who were convicted of hunting in the Foreſts to be gelt, or 
gelded, and have their Eyes plucked out. It is to be hoped that our 
Gentlemen, Clergy, and Laity, who occaſionally take the Pleaſure 
of hunting in any of the Sixty - Nine Foreſts of England, will take | 
more Care of their Perſons, by pleading theſe Liberties and Free 

| Cuſtoms here granted, than they hitherto have done, in the Divißon 
of Paternal Lands, among their moſt unhappy, yet innocent younger 
Sons; who- ſtill continue to be robbed of that Common of Paſture, 
which 


. 


Bremptoa 


i 57 


4 


GeneralMazims 
admitted, by 


© Littleton, Colo, 


and others. 


Aal. fo. 191, 


ibi. 12. 


Ay Cellater. 


Cenſang. fo. 40. 


„ 


which Nature gives to the Beaſts of the Foreſt, as theit juſt Inheri- 
tance. And this by Norman Feodal Rigour, which all theſe 
Charters intended to curb, and, at the ſame Time, to confirm the 
Antient Rights of Engliſhmen, under free and common Soccage 


| Tenures 


Ir in regard to Succeſſions or Diſpoſal of Inheritances, the 


"neareſt in Conſanguinity to the common Stock or Father, is the 


true Heir by Deſcent, (the Males being preferred) upon Failure 
of theſe, the Daughters inherit equally, and are conſidered as one 
Heir. And if, 2dly, that old and true Maxim in our Law, that 
none ſhall inherit any Lands of the Firſt Purchaſer as Heir, but only | 
the Blood of the firſt Purchaſer, it ſurely follows then, that two or 


more Brothers, being equally the Blood of the firſt Purchaſer, ought 


to inherit as one Heir, with as much Propriety, as the Daughters are 
allowed ſo to do. And for theſe Reaſons; becauſe, in the firſt Place, 

for a ſecond Brother to be no Heir of his Father, but only to his 
elder Brother and his Iflue, he loſes his original Title, as joint 
Heir, in Right of Blood of their Common Anceſtor, or Father; 
and (which no Cuſtom can ſanctify) is really deprived, of 


© every, even the ſmalleſt Chance of ſucceeding to any Part of 


nid for 44+ 


his Patrimony ; ; ſeeing that ſuch collateral Sueceſſions (in Calcu- 
lations) are worth nothing, one Life being as good-as another (taken 
abſtractedly from the Birth of each) in the common Courſe of 


Nature, and is ſtill worſe than Survivorſhip in general, becauſe it 
may be barred by the Marriage and Iſſue, Male or Female, of 


the firſt Brother. Secondly, becauſe the following Rule was alſo 


i engrafted into our Laws formerly, though the Mode ſeems now 
to be forgotten, that the firſt Object of the Common Law is, that 


Inheritances ſhall deſcend to Proximity of Blood in the collateral 
Deſcent, as to all Sons as one Heir, and after them to all Daugh- 


ters as one Heir, Which, ſays the Grand OR was the Law, 
L Heritage 


3g 1 


L. Heritage doit deſcendre a ce luy, qui eff le plus prochain en 8 
a ce luy qui le tient apres ſa Mort; Ceſt a entendre à la Ligne collateral 
et non pas la Ligne droit, car il ni lui a point de Fin; mais doibuent, 
Raiſon de Lignage, étre Pers et Parties de] Heritage que Deſcent de 
leur Anceſſeurs. The Inheritance ought to deſcend to him, 


who is the neareſt in Lineage to the Perſon laſt ſeized, after 
« his Death; that is to ſay, to the neareſt Collateral Line, 
« and not to the Right Line, becauſe it has no End; but 
ought, by Reaſon of Lineage, to be Peers and Parties of the 
Inheritance which deſcends from their Anceſtors.” 


bs 


VI. Wherefore then ought this Canon to confine this Inheri- 
tance, which deſcends from their Anceſtors, to Proximity of 
Blood, ſub Modo, only, to the Eldeſt Son ſolely, and exclude 
the younger Sons from all and every Part or Share of their Paternal 


Lands; while it admits the ſeveral Daughters to inherit according 
to the firſt Rule, as one Heir ? 


VII. If no Statute or voluntary Deciſion of a Jury for adopt 
ing ſuch a Maxim into a Canon or Rule of Inheritance, nor any 
reaſonable juſt or conſtitutional Cuſtom to inforce the ſame i into a 
Law appears, it muſt then remain a meer arbitrary Rule, of ſome 
antient Lawyers, (not Legiſlator) either to compliment the Times, 
or in order to procure their own private Advancement; for as Lord 

Cale ſays, Di eadem eſt Ratio, idem debet efſe jus, Where the 

« ſame is Reaſon, the ſame ought 1 to be right; ſoꝰ contra, Ubz 


Ratia non eft; ibi non poteſt oe > Apen Renfan 4 is not, 85 can 
10 be. no Right.” | 


vill. If duch a e Idue as the e ſhould 1 wed 
| Wadde any Judges, who! may be tenacious of upholding this 


Cane s arbitrary Poctrine for * the Civil Laws allow . to 
refuſe 


Cole on Litilaton, 
191. 


Grand Ciuſlomier 
de Normandie cap. 
25 · de le Eſchanee. 

Gf. in ſcripteres 
10. 


Sussex de Li- 
8 bus, lib. 6. 


cap - 1. 


Pied. de Off, 


3 Edw. 2. 
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a refuſe them, as being equally liable to what Conſanguinity may be 


objected to in private Concerns, viz. Poſiibility of Partiality. 


Ir is admitted, in all Diſputations of this kind, that three 
Rules are to be conſidered z whether this Canon can be ſupported 
by either, Verba Legis, Ratio Legis, or Mens Legiſlatoris, * The 


* Words of the Law, the Reaſon of the Law, or the Intention 


«© of the Legiſlator,” As to the Firſt, not one ſingle Act of the 


Legiſlature by Writing can be produced for the literal. Authority ; 


to the Second, every political and human Reaſon makes againſt 
it; and, laſtly, the Intention of the Lawgiver cannot be alledged 
upon an Inteſtature, without any previous Deed, or Settlement 
of the Anceſtor, who is the ſole Legiſlator, and not exiſtin g. 


By the Tenderneſs of the Civil Law, one Brother who is defor- 


ced of his Lands by his Elder, is not obliged to wage -his 
Law to recover the fame, on account of Privity of Blood, 

no more than he was obliged to wage Battle againſt him formerly 
(when Duels were the Deciſions of ſuch Diſputes at Law); but 
is Statim et fine Dilatione, inſtantly and without Delay or Subter- 


| Fuge, by Judgement of his 'Equals (fammoned on the Spot 
Where the Lands Hye) to be reſtored to his Rights, without per- 


plexed Arguments, which rather ſuit Mercenary Traders, in 
Pleadings, than ſerve to inveſtigate the real Truth: Let us 
proceed to conſider how Succefſions ought to ſtand with us, under 
that happy Conſtitution which never has been invaded, ar in any 
wiſe obſtructed by, or under the preſent moſt benign and excel- 
Jent regal Adminiſtration that any Age can truly boaſt of; in 
caſe AQs of Parliaments have altered our fundamental Liberties 
here exhibited, we ſhall ſubmit to them as the true Criterion 


|  whereon we hold our Liberties, Properties and Lives; but the 


only fubſiſting Reaſon now alledged for the unwarrantable 
Pforpation which | * aſſumes over all ats E 
+ | 


„ 
is truly to keep up Dignities, and to prevent ſplitting Eſtates. 
This may be held as confuted on its own Principles, by the many 
learned Authors (quoted in the Margin) who have written upon 
the Subject of Civil Policy; and Examples among the wiſeſt 
Commonwealths ſhew, that Children are the Pupils of the State, 
and *© Intereſt Reipublicæ, ut quilibet re ſud Bene utatur,” Eſtates 
_ ought to be ſettled as beſt anſwers the public Good: This cannot 
be by making one Son rich, lazy, ignorant, and luxurious, and the 
reſt a Burthen to their Country, without Lands inſtead of Means 
to try their Induſtry upon. It is very extraordinary that the general 
"Liberties and Rights ſtill preſerved to the County of Kent, the 
Province of York, Part of Glouceſter ſhire, and other Parts, whoſe 
Inhabitants have reaſon to glory in maintaining by conſtantly 
pleading Magna Charta for Subſiſtence of all Sons, ſhould be loſt 
or forfeited in all other Cities, Towns, Ports, and Places, of 
the Kingdom, fince all have the very ſame original Title, namely, 
Magna Charta, to plead under. Certainly, and without Doubt, 


the Sufferer by this pretended Canon has' as much Right to | 


demand Satisfaction and Aſſiſtance from all his Fellow- Subjects, 


to obtain Juſtice, as thoſe have who are diſſeized of their Lands 


and lawful Poſſeſſions. For in the Eaſ and Weft Indies, or America, 
doth not the Government immediately ſend the Poſſe of the State 


to procure full Amends, provided Negotiation hath no Effect? 


Witneſs Jenkins his Ear in the former War, Limits in the late, 
and the Cutting of Logwood in the Bay of Honduras ſince the laſt 
Peace: So this Subject, if neglected or over-ruled, will never be 
given up, but unleſs publickly amended, the Sufferance muſt 


remain an indelible Stain on the Juſtice of this Age and 


Kin gdom. 


"SIX Edward Coke, when ke laid down Rules for his Brethren 
in the Law, was candid enough to acknowledge he had not 


recurred to the preceding Times, rn, leſs to the Fountain- 


H | Head 


See Blackfton's 
Anal. of Cale 
Canon, 


Locke, Puſſen- 


 doiff, Grotius, 


Heirſius, Keate, 
Hume, &c. 


= 
* 

= 
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Head of our preſent Conflitationdl Laws, namely, the Merchen- 

Law, the Dane Law, and the Weſt-Sex Law, collected by Edward 
the Confeſſor (and which went under his Name ever after in 
Magna Charta). Theſe he calls dark and fabulous Ages; whereas 
it is ſo far the Contrary, that Engliſb Liberty appeared fo well 
eſtabliſhed under thoſe very Laws, as to be eſteemed a ſufficient 


Palladium to be confirmed by the ſubſequent Charters, which 
they both fought for, and often purchaſed from their tyrannical 
Military Monarchs,- to the Times in which he wrote. Maſter 


Littleton was more modeſt, for he did not pretend to obtrude 

any Doctrinal Points, but only to recommend a more minute 

Examination into the true Foundation of the Common Law. The 
former, it is true, plann'd the firſt Road for the profitable Practice 


of the Law, by laying more Streſs upon Forms and Niceties in 


Pleadings than Juſtice itſelf, and could turn, wind, and twiſt a 


Caſe as would beſt ſuit his own Purpoſe. This might perhaps 
raiſe Veneration to his Memory, as the Silver Shrines of Diana 
did to the Ephefian, or the Scarlet Whore to the Popiſh Clergy ; 


but we find his Abilities and Integrity greatly queſtioned, and 


delivered down to us much condemned in the Trials of the 


Murderers, and Caſe, of Sir Thomas Overbury in James the F irſt's 


Reign; and alſo by Sir Matthew Hale in Charles the Second's, for 
the Grants he obtained, illegally, when Chief Juſtice. Perhaps 
it ſuited the Principles of thoſe Reigns for the Lawyers to court 
Prerogative, and follow the Maxims of Dr. Fullbeck, Cap. X. 
Page 69. or of Blackwood, which are, © That, by the reaſon of 
« the Conqueſt of William the Firſt, we are all Slaves;” whereas, 


Hiſtory tells us, that before he was crowned, thoſe excellent and 


famous Laws of Edward the Confeſſor were tendered to' him, 
and the Queſtion put, Whether he would govern by thoſe Laws? 
to which the Duke of Normandy replied, he would. The 
Archbiſhop of York then aſked the Engliſbo Lords and Commons, 
who were e preſent, if they would aſſent to have the Duke to be 

their 


[ 39] 


their King? and if he ſhould then be crowned? To which 
they all with unanimous Conſent anſwered, Yea, Vea; upon 


which he took the Coronation Oath, *. That he would not 
& pretend to have any abſolute or deſpotic Power over the Lives, 
<« Liberties, or Eſtates of the Engh/h, nor violate, break, or 
e alter the fundamental Rights of the Kingdom, and ſaid 
« further, I do here ſolemnly ſwear and promiſe, in the Preſence 


„of Almighty God, inviolably to obſerve and keep 80 the 


Go Laws of Saint Edward, =y Kinſman.” 


Now let the Reader 3 if he was not confirmed in the 
Crown, rather by mutual Agreement, and ſolemn Compact, than 
by the pretended Title of Conqueſt? for although he, and many 
of his Succeſſors, broke through this Covenant, yet it doth not 
vacate the Contract at all, more eſpecially as it hath ſince been 
fully re-eſtabliſhed and confirmed by Magna _ FERN 


| Wr muſt now Addreſs to the Minds of our Readers a 
Tranſaction which happened at this Time, in order for the final 
Eſtabliſhment of theſe Liberties to us for ever, which is a ſolemn 
League, Covenant, or Convention entered into between the 


King, the Lords Spiritual and Temporal, and Commons aſſembled 


in Weſtminſter-Hall, on the 13th Day of May, 1253, mutually 
to ſtand by and protect each other in the Preſervation of thoſe 


Laws, Rights, Liberties, and Franchiſes; and as there never was 
before exhibited ſo deliberate, fo public, and fo valid an AQ, 


as well to Mankind in general, as to this Nation in particular ; 
a Pata Conventa, ſworn to by King, Spiritual and Temporal 
Lords, and Commons, under as ſacred a ſacramental Teſt as the 


Mind of Man could invent to impreſs the ſame on the Minds 


of all Poſterity, we : ſhall beg Leave to give a literal Tranſlation 
thereof, 


Anno 12.53, 


H 2 . Sententia 


— — — — 05a — - - 
A „ 9 0 2 e 2 


? TY 


or RY Excommunicationis, 


24 kun in Trangreſſores Carta- 


rum, Regis Henrici III. 13 


ke Maize, MCCLIII. Anno 


Ker XXXVII. 


1 Domini MCC LIII. III 
Tdus Maii, in Magnd Auld Re- 


Gratid, illuftris Regis Angliæ, et 


Daminorum, R. Comitis Cornub.; 


Fratris ſui R. Comitis Norfolk wY 
Suffolk, Mareſcall Anglie; H. 
Comitis Hereford; H. Comitis 
Oxon.; J. Comitis War. et ali- 


orum Optimatum Regni Angliæ. 
Nos B. divina Miſeratione, Cant. 


Arcbiepiſcopus, totius Anglia 
Primas; F. London, H. Elyens, 
R. Lincoln, M. Wygorn, W. Nor- 
wich, P. Hereford, W. Sar. W. 


Dunbolm, R. Exon, S. Carl. M. 
Batbon, L. Roffens, Thom. Mene- 
vent, Epiſcops, Pontificalibus tm- 


duti, Candelis accenſis, in Tranſ- 
grelſores Libertatum Eccięfiaſtica- 


rum et Libertatum eu Liberarum 
Confuetudinum Regni Angliæ, of": 


precipue earum que tontinentur 
in Carta communium Libertatum 


Sentence of Excommunication, 
. publiſhed againſt the Tranſ- 
greſſors of Magna Charta of 
King Henry III. on the 1316 
of May, 1253, and of his 


5 Neun the 37tb. 


In the Year | of; | our. Lord 
1253 III Ides of May, in the 


Great Hall of the King at Weft- 
minſter, in the Preſence, and 


with the Conſent of our Sove- 
_ reign Lord Henry, by the Gtace 
of God,  Yluſtrious King of 


England, and of the Lords, R. 


Earl of Cornwall; his Brother 
R. Earl of Norfolk and Suffolk, 
Marſhal of England; H. Earl 
of Hereford; H. Earl of 'Oxford;. 


FJ. Earl of Warren; and of 
other Grandees of the Kingdom 
of England. We B. by divine 


Mercy, Archbiſhop of Canter- 


bury, Primate of., all England, 
F. London, H. Ely, R. Lincoln, 


W. Worcefter; M.. Norwich,” P. 
"Hereford, . Sarum, II. Dur- 


ham, R. Exon, S. Carliſle, i. 


Bath, L. Rocheſter, "Thomas | 
- Menevens, Biſhops, cloathed in 


our Prieſtly Veſtments, with 


Candles | burning, againſt the 
Regni, 


Ie + E 


Regui, et Carta de For, ex- 
communicationis Sententiam, ſo- 
lemniter tulimus ſubbac Forma. 
Auctoritate Dei Patris omnipo- 


tentis, et Patris, et Filii, et Spi- 
excommunicamus, 


ritils andi, 


anatimatizimus, ef a liminibus 


Sande Eccle efice ſequeſtramus, om 


nes allos qui @ modo ſcienter et 
malitigſe Libertates vel antiquas 
Regni Conſuetudines approbatas 

ſpoliaverint ſua Fure, precipue 
' Libertates et liberas Conſuetudi- 
neſque, in Cartis communium Li- 
bertatum' et de Foreſia continentur, 
conceſſis a Domino Rege Archie- 


Piſcopis, , Ep iſcopis, ef ceteris An- 


glie Prelatis, Comitibus, Baroni- 
bus, Aba et Mere Te enentibur, 
laverint, eint ut, SEES 
ſeu immutaverint, Clam vel Palam, 
Jadto, Verbo vel Concilio, contra 


illas vel earum aliquem in guocun- | 


que Articulo temere veniends. 


* 


cation in this Form. 
Authority of Almighty God, 


ſoever, ſhall violate, 


Tranſgreſſors of the Eccleſiaſtical 
Liberties, and the Liberties or 


free Cuſtoms of the Kingdom of 


England, and eſpecially of thoſe 
which are contained in the Char- 
ter of the common Liberties of 
the Realm, and in the Charter 
of the Foreſt, we have ſolemnly 
paſſed Sentence of Excommuni- 
By the 


the Father, Son, and Holy 


Ghoſt, we excommunicate, we 


— 


anathematize, and ſequeſter from 


the Benefits of the Holy Church, 


all thoſe: who in any wiſe, wil- 
fully, knowingly and malici- 


ouſly ſhall ſpoil the Liberties or 
ancient and approved Cuſtoms: 


of the Kingdom, eſpecially the 
Liberties and Free Cuſtoms, con- 


tained in the Charters of our 
Common Liberties, and of the 


Foreſt, granted from our Lord 


[4 the King, to the Archbiſhops, 


Biſhops, and to the other Pre- 
lates, Counts, Barons, Knights 
and Freeholders of England, or 
who by any Art or Device what-- 


diminiſh or change, either by - 
Counſel againſt thoſe, or any 
Matter appertainng to them, or 


I, 


infringe, 


Fol. 3. 


[42] 


In cujus rei Memoriam gs. 


ternam nos Signa noftra * 


W 


OS 


Noverint univerſi, quod Domi- 


uu Henricus, Rex Anglie, illuſtres 


R. Comes Norff. et Maręſcallis 


Angli e, H. Comes Heręford et 


 Effex, M Comes de . arrewic, 


Petrus de Sabaud, ceterique mag 


nates Anglie, conſenſerunt in Sen- 


tentiam Excommunicationts gene- 
raliter latam apud Weſimon. ter- 


tio decimo Die Maii, Anno Regni 
Regis perdicti XXXVII. #2 Bac 


Formd ; ſcilicet, Quod vinculo pre- 


fate Sententie ligentur omnes veni- 


entes contra Libertates contentas 


min Cartis communium Libertatum 


Anglie. In cujus rei Memoriam, 
et in Poſterum veritatis Teſtimo- 
nium, tam e Rex, quam 
predicti Comites, ad Inſtantium 


aliorum Magnatum et Populi, pre- 
ſenti ſeripto Sigilla * appeſure 


unt. 
FP: L. 8. 


in any wiſe raſhly come to of- - 
fend againſt the ſame in any 
Article thereof whatſoever. 


In everlaſting Memory of 

which AR and Deed, we have 

| cauſed our Seals to be hereunto 
affixed. 

L.S. 


Know all Men, that our Lord 
Henry, 'King of England, the 
illuſtrious Earl of Norfolk, Mar- 
ſhal of En gland, Henry Earl of 
Hereford _ Efex, J. Earl of 
Warwick, Peter de Savoy, and 
the reſt of the Grandees of Eng- 
land, conſent to the Sentence of 
Excommunication in general, 
publiſhed at Wefminfter on the 
13th of May, in the 37th Year 
of the Reign of our aforeſaid 
Sovereign Lord the King, in this 
Form ; to wit, That all Per- 
ſons ſhall incur the Penal- 
ties of this Sentence, who at- 
tempt or act any Thing againſt | 
the Liberties contained in the 
Charters of the common Liber- 


\ ties of England. In Teſtimony 


of which Fa&, and to tranſmit 
the ſame to Poſterity for ever, 
our ſaid Sovereign Lord theKing, 


28 


[ 431 
as well as the Earls aforeſaid, at 
the Inſtance of all the other 
Grandees and People, have af- 
fixed to thas Writing their Seals. 
L. 8. 


Ix this Reign Tſabella Countefs of be of 
the King in Perſon upon loſing her Lands, upon a meer adopted 
Point of Law concerning Eſcheats, which was annulled thereupon 
in this Charter. It may not be amiſs here to remark how ſeldom 
the Word Parliament appears until the Confirmation of Magna 
Charta, but is expreſſed only, Commune Concilium Baranum meorum, . 
(as it is * Roll) the Common Council of my Barons, at the Rot. i. Jaan 
N 3 which met at V inc beſter in King Jabn 's Reign; fo. 
2 the Conqueſt to near the End of Henry the Third's Reign, 

(hen the Writs of Summons for Knights, Citizens and Burgeſ- 
ſes, &c. to be elected to fit in Parliament were firſt iſſued) the 
Prelates and Barons alone (or Barons Spiritual and Temporal) were 

termed the Parliament or Common Council of the Nation, and 
this King held ſach Parliaments at London, Weſtminſter, Merton, | 
Wincheſter and Marlborough, the Statutes whereof are ſtill in Force. d orunds: 
Which proves that Commoners had then little or. no Share in pro- 
tecting the Rights of Inheritance among us, nor were accounted 
of any great Conſequence, until even after Queen Elizabeth's. 
Reign, and Fames the Firſt, who uſed to catechiſe. them ſome-- 
times in very lofty Terms; and if they pretended to meddle with 
her Prerogative, Affairs of State, forſooth, were ſmartly told to 
mind their own Bubneſs ; fo little did the Court, in thoſe Days, 
obſerve the Tenour of the Writ whereby Commoners wefe ſum- 
moned, Ad faciendum et conſentiendum de Arduis Regni negotiis,, to Van a. 

do and conſent about the difficult Affairs of the Kingdom: Add 
Sir Edward Coke maintains, that even the Biſhops had no Voice in 
Parliament, becauſe the Wood, Faciendum, to oh was left bt of” 
SY 3 7 ier 
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their Writs, and the Word conſentiendum only, to conſent, in- 
ſerted therein: By ſuch a Poſition as this, it was that until Henry 
the Third's Time, when the Commons were firſt called to Parlia- 
ment (which was by the Biſhops Advice, in order to counterbal- 
lance: the Power of the Barons) the latter were the only Parlia- 


ment in England, as fully appears by the Tenour of the Great 
- Charters, obtained by them, firſt to ſecure their own Inheritances 


from Military Law, which Cauſe / Cauſa ſublata, affectus tollitur} 


being removed, thoſe Effects muſt now conſequently be taken 
away. And whatever Preference Primogeniture might claim, in 
order to maintain a Baron's Title and Dignity, yet no Infringement 
on the Liberty and free Cuſtoms among free and common Soccage 


Tenants was ever allowed by Magna Charta, but on the contrary 


are in eyery Part thereof fully, explicitly, and moſt ſolemnly. con- 


- firmed to us. The Ceremonial made uſe of on this Occaſion was 


as ſolemn as was ever obſerved in the Annals of any other Nation 
either before or ſince, that it might make the deeper Impreſſion 


to the lateſt Poſterity; the King, Nobility and Prelates, all 


dloathed in their proper Ornaments, with burning Candles in their 


Hands, attended to hear this terrible Sentence of Excommunica- 


tion pronounced againſt the Infringers of the ſame. And at the 


lighting of thoſe Candles, the King having received one into his 
Hand, gives it to the Prelate that ſtood by, ſaying, 2 becomes 
not me, being no Priefl, to hold the Candle; my Heart ſhall be' 


a. greater Teſtimony ; and thereupon ſpread his Hands upon his 


Breaſt all the Time the Sentence was reading: After which, the 
Archbiſhops, Biſhops, and the reſt of the Clergy, throwing their 


Candles on the Ground, which lying there ſmoaking, they cried 


out, So let them who incur this Sentence be extinguiſhed and 


ink in Hell. To which the King, with a loud Voice ſaid, As 
God me help, I will, as I am a Man, a Chriftian, a Knight, 
and a King crowned and anointed, inviolably obſerve all theſe 
f Things. Certainly, never were Human Laws confirmed in any 


Nation, 


[ 45 ] 
Nation, before or fince, by a more deliberate and ſacred Tye; nor 
yet can we find a Period in our Hiſtory ſo well adapted for reQi- 
fying any Infringement thereof, than the preſent, when under a 
moſt religious and gracious King, his honourable Courts enter- 
tain no Rivalſhip, unleſs it be, which ſhall, with the greateſt 
Preciſion and impartial Juſtice, adminiſter the Laws agreeable 
to our moſt excellent Conſtitution. And yet Tre/han, with his 
Brethren, in Richard the Second's Reign, gave under their 


Hands and Seals,. their Opinions, that the whole Parliament 


were Traytors, and the very Conſtitution was Treaſon, and that 
the King was above Law. For which Tre/lian was executed 


at Tyburn, and the reſt of the Judges outlawed, and their 
Eſtates confiſcated, ſo ſoon as the Aſſerters of our Conſtitu- 
tion got the better, in that Parliament which was called 


the Wonder-working Parliament, Anno 1388. Empſon and 
Dudley, Lawyers in Henry the Seventh's Reign, were alſo exe- 
cuted for their Breach: of the Conſtitution in the next. Not- 
withſtanding which, Cardinal Molſey attempted afterwards to 
break through Magna Charta again, by granting Commiſſions un- 


der the King's Great Seal to raiſe 4.5. in the Pound upon every 


Man's Eſtate above 50 J. Value. But when the People bravely 
refuſed it, as againſt the Fundamental Rights of Magna Charta, 
Henry the Eighth diſowned it; and to falve all, declares he will 
never attempt the like any more, (excepting by due Courſe of 
Parliament) though by his Extravagancies his Wants were become 
very great. Shall a Cote then, or any other Man, paſs their Opi- 
nions as the Law of the Land, to diſinherit all the Vounger 

Sons in Great-Britain, and thereby diſcharge them from the 
ſureſt Bond of their Allegiance, their Natural Inheritance? We 
know of no ſuch Authorities in Oppoſition to Fundamental 
Rights: The Judges are N Marſhals of Law Proceſs, but 
the whole Legiſlative Body of the Kingdom form the true and 


a 8 Legiſlators and — of the Common Law of Eng- 
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And in Geneſis, 
whatever 
Birth-right 
Cain had, he 
not only for- 


feited by Mur- 


der, but his 
whole Race 


> alſo peridhed 


by the Deluge. 


Deuteren, 13 


16, 17. 
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| fand, and delegates accordingly a Jury of good and lawful Men 


to try an Iſſue, Secundum Legem Terre. Theſe Examples of 
former Delinquents, however, happily ended in the Perſon of 
Judge Jeffries, Regno Jacobi II. Anno 1688. Whatever Streſs 
has been heretofore laid on the Argument, That under the Fewi/h | 
Diſpenſation of a Theocracy, the Eldeſt Male was preferred, 

by having a double Portion of Inheritance; yet if we recur to 


the Original Text, there will be found ſuch Proofs in favour 


of Partition, as will make the Advocates for Primogeniture's 
aſſumed Privilege of ſole RR? wiſh. Nerd had never 
quoted E.. 5 OT BE ; 


1 ch firſt Place, In order to aſcertain what that double Por- 
tion for the Eldeſt was; the whole Patrimony muſt be firſt 
divided into ſo many Shares, as will exceed, by one, the Number 
of Children: For Inſtance, ſix Children muſt have ſeven Por- 
tions, of which the Eldeſt having two, proves Equality among 


the other five Children beyond Contradiction, and that the In- 


heritance muſt alſo be divided. In the ſecond Place, To prove that 


neither Honour nor Profit was intended for the Eldeſt Male, by 
this Mode of Inheritance; he was to be redeemed at the full 


Value of a Child's Portion, and after paying it accordingly to the 


1 Prieft. the Portion became then but equal with the others; for, 


Exed. 13. and 


| Verſe 23. 


Alenia Juris 


5 Pix Erar. 


ſays the Text, Every Firſtling of an Aſs, ſhalt thou redeem 
with a Lamb ;” and if the Owner did not think fit to redeem. it, 


„ thou ſhalt break his neck.” Wherefore it is plain, that the 


Ceremony was deſigned only as a Commemoration Sacrifice of 
their Eſcape from Egypt, &c. Indeed, under Military Sway, 
when the longeſt Sword carried the Cauſe, (namely, until Magna, 
Charta was firmly eſtabliſhed under our preſent excellent Conſti- 
tution) no Wonder if ſome Sons of Belial were found to pervert. 


Juſtice, and deprive Naboth of his Vineyard, the Inheritance of 


his Father's. The Doctrine of Coke Glogs Þ high a. Genius, as, 
5 $ | 7 making 


L 


| malig his Deſcents obedient to the Laws of Gravitation, and (the“ 
ridiculous to every intelligent Student at firſt Sight) conſiſts in an- 
nihilating the natural Birthright of younger Children for ever: 

In the genuine Caſe now before us, the Scripture Account of the 
Prophet Nathan's Parable way not be unapt. He applicd to Da- 
vid in theſe Words : © There were two Men in one City, the one 
* rich and the other poor; the rich Man, quai, the eldeſt Son) 


«© had exceeding many Flocks and Herds /7d eff, two-thirds of a 


« very large Eſtate ſecured to him by Intail or Settlement) but 
<< the Poor Man (7. e. the younger) claimed nothing, fave one 
e little Ewe Lamb, viz. (one Moiety of the remaining undeviſed 
t Third, as his fingle Right of Birth from the ſame Parents) for 
« himſelf and his Children: The rich Man, however, not ſatisfied 


e with his own ſuperior Wealth, took from the poor Man the 
% Ewe Lamb, even all that he had, and applied it to his own 
« Uſe (without any Judgement before had, or obtained, but under 
« the ſole Operation of a fictitious Canon.) May we not reply 
with David from the ſame Impulſe of Conſcience, As the Lord 
e liveth, the Man that hath done this Thing ſhall ſurely die; 
and he ſhall reſtore the Lamb four- fold, becauſe he has done 
„ this Thing, and had no Pity ? And Nathan ſaid unto David, 


% Thou art the Man.“ That is, this pretended Canon of In- 
heritance hath done the ſame Thing in the Caſe here exhibited, 


contrary to the Commandments of the Lord ; and although hi- 
therto done ſecretly (that is, under the ſpecious Appearance of 
Law) is now expoſed | to the Sight of all 70 as a Cheat and 


an Impoſture. 


Tun Prophet proceeds further to threaten, That, bevuuſe of 


this notorious Abuſe of every Human and Divine Law, the 
Sword ſhall never depart from thy Houſe: And ſo hath this 
adopted Son of Baa ] been the primary Cauſe of Feuds and dire 
Animoſities between menen in all the Landed F amilies in theſe 


1 2 7 Realms. 


24 Book of 
Samuel, Chap. 
12. Verſe 1. et 


Jer 


* 


MSS$, Cotten. 
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Nelas Thus the firſt Principles of True Policy (namely, Inte- 
grity) being thrown aſide, nothing enſues but Perplexity, Confu- 
ſion and Error, which are the genuine Offspring of this Pſeudo- 
Canon; whereas our Laws ordain admirable Truth and Juſtice to 
be diſtributed, even gratis, to all Men, by what follows, 07s. 
Henry the IIId, in the 49th Year of his Reign, gave a further 
Confirmation of the Charters, Tefte ſe ipſo, apud Weſtmon. 14 Die 
Martii, Anno Regni 49, and i in the 524d Year of his Reign, 18th 
November, Anno Dom. 13 7 The l of Nr , : 


| Copitulum Quintum. 
Magna Charta in fingulis fuis 
Articulis teneatur tam in his que 


ad Regem pertinent, quam ad alios; 


et Boc coram Tuſfticiariis Itine- 
rantibus in ſuis Tineribus, et Vice 
Comitibus in Comitatibus ſuis, cum 


opus fuerit Demandetur et Brevia 
verſus eos qui contravenerint gra- 
tis concedantur coram Rege, vel 


coram Tuſticiariis Banco, vel 
Coram Juſticiarii is Itinerantibus, 
cum in Partes illas venerint. 
Similiter Charta de Foreſta in fin- 
gulis fuis Articulis, teneatur ; et 
Contravenientes per Dominum Re- 
gem, cum Convicti fuerint gravi- 


ter puniantur Modo ſupra ditto. 


Chapter the Bi ifth. 


Magna Charta ſhall be ob- 
ſerved and held in all and every 


Article thereof, as well in thoſe 


which appertain unto the King, 
as thoſe which reſpe& others; 
and this ſhall be demanded 
whenever need be, before our 


"Juſtices in Eyre, while on their 
Circuits, and of our Viſcounts 
in their ſeveral Counties, and 
Writs againſt thoſe Who may 


contravene ſhall be granted gra- 


lis before the King, or before 
his Juſtices | in Eyre, when they 
ſhall come into thoſe Parts. In 


like Manner the Charter of the 


Foreſt ſhall be kept in every and 
85 ſingular Article thereof; and the 


Contravenors, upon Conviction 


thereof before our Lord the King, 


ſhall be grievouſly paniſhed after 


| the Manner aboveſaid. 


HENRY 
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1 the Third dying, to him ſucceeded, Anno 1272, his 
valiant Son Edward the Firſt, at that Time making War upon 


the Saracens in the Holy Land; from whence departing, and 


paſſing through Taly and France, arrived in England in the Third 


Year of his Reign; where, on the 19th Day of Auguſt, 1274, 


he was, with his Queen Eleanor, the faithful Aſſociate in all his 
Dangers (ſhe having ſucked out the Poiſon from a Wound he 
received by an Arrow in Paleſtine) ſolemnly crowned at Weſtmm- 


er, by Robert Kilwarby, Archbiſhop of Canterbury. Next Year 


he began with his Buſineſs in Parliament, when the Firſt Statute of 
Weſtminſter paſſed; 3d Ed. I. Cap. 24. enacts, © That no Eſchea- 
« tor, Sheriff or Bailiff of the King, by Colour of his Office, ſhall, 
«* without Special Warrant or Authority, diſſeize any Man of his 
© Freehold : And if any do, it ſhall be at the Election of the 
% Diſſeizee, whether the King by Office ſhall cauſe it to be 
“ amended, or he will ſue by Writ of Novel Diſſeiſin: And he 


<© that is attainted (or found guilty thereof) ſhall pay double Coſts, . 


« and be gricyouſly amerced.” 


Tuls ſecures the Subject in his jul St and landed In- 


heritance, from all pretended Titles which any might claim under 


Crown Prerogative, or otherwiſe, to ſucceed in thoſe Lands which 


appertained either in Part or wholly to other Perſons. Bid. Cap. 43. 
All Parceners are conſidered as one Feoffee, and have but one 


Eſſoin. The Second Statute of Weſtminſter, 13 Edw. I. Cap. 2. 
Set. 3. et vide Sect. 5. enacts, that * when an Advowſon deſcendeth 
« unto Parceners, though one Parcener preſent twice, yet he that 


« was negligent, ſhall not be barred, but another Time ſhall have 


„ his Turn to preſent, and the former Preſentment however ſtands 


« good as to the Incumbent. Ergo, Several Parceners may be one 
Heir, having but one Eſſoin.“ Ibid.” 3 Ed. I. Cab. 46. No 
Uſurpation of Common Right gains a Title thereto. Statute of 
12 Edi. I. Seck. 88. Ergo, No Eldeſt Son's Title can 


5 — 


1 Stat. Weſim. 
3 Ed. I. Cap. 


24. 
See Charter of 
Hen. Is in Fel. 6. 4 


Stat. Wiftmin. 


13 Edw. II. 
2 Sed. 3, 
5. et ſeg. 


Error, Tempore 
non Convale cit, | 


See 34 Canon 
of Inherit. 
Blas ſſtone. 


See Pr ynn, 
Records at 


large, and Tower 


Records. 
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be good without 3 or Gift. Inheritance ſhall remain 
partible among Heirs Males, as hath been accuſtomed, but 
Baſtards ſhall have no Part. This clearly ordains who are to be 
diſinherited; but our famous Canon ſuperſedes all Statutes, and 
ranks every younger Son in England, as equally uninheritable (with 
Baſtards) to their immediate Parent's Freehold and Common Soc- 
cage Lands. Judge Dodderidge, in his Treatiſe of Nobility, 
Page 119. holds, that Soccage Lands, even when Feodal Mili- 
tary Tenures took place, were always partible among the Males. 
In this King s Reign the famous Conteſt happened between three 
Candidates for the Crown of Scotland, John Baliol, Robert Bruce, 
and Jobn Haſtings. The firſt claimed, as ſole Heir, and upon 


the Plea, that Kingdoms were impartible in their Nature: It was 
tf adjudged. Robert Bruce claimed Partition of Lands, as did 


Jobn Haſtings ; and infiſted, That ſuch was the common Law of 
both Kingdoms, and demanded Judgment according thereto ; 


which Plea was admitted as to private Inheritances, but not as to 


Lands annexed to a Crown, the King ſitting as Judge, with 120 
Engliſh and Scots Nobility, at Norham, near the Borders of that 


Kingdom, after a Debate which laſted two Vears:- This is the 


13 Edo. I. Cap. 2. 
Sack. 3. | 

Viro et Mulleri exeuntibus. That. C. gave to ſuch a Man, and to | 
ſuch a Woman, and to the Heirs of that Man or that Woman, 


en begotten. Or thus: 


only Inſtance which can be found during a Period of 700 Years, 


how Primogeniture was allowed a ſole Succeſſion, viz. becauſe a 
Kingdom was undividable i in its anne and therefore 1 no partible | 
Kern rome 92 | 


Deſcender i in theſe Words: 11ſt. Quod C. dedit 


2d Stat. We n. 1. — the Canon af Db or 1 Fanpdat 4 
tali Viti, et tali Mulieri, et Heredibus, de ipſi 


Secunda, Quad C. dedit tali | 4 That G: hath | EW 
Viro in liberum Maritagium cum to ſuch a Man, in Frank Mar- 
tal 


tali Mulieri, et poſt Mortem prœ- 
dicti Viri et Mulieris, prædicto 
B. Filio eorundam Viri et Mulieris 
. deſcendere debeat, per Formam 
Donatianis prædictæ. 


| Tertio, Quod C. delit tall e. 


Heredibus de Corpore ſuo excunti- 
bus et quod poſt Mortem, illum ta- 
lit prediffo B. Filio, deſcendere 
debeat, per Formam Donationis, 
ut dicit, &c. 


* ] 


riage with ſuch a Woman, and 
after the Death of the ſaid Man 
and Woman, to deſcend to the 
aforeſaid B. the Son, according 
to the Form of the Donation. 
aforeſaid. Or thus: 


Thirdly, That C. hath given 
to ſuch a one, and to the Heirs 
of his Body lawfully iſſuing; 
and that after the Death of ſuch 
a one, to deſcend to the afore- 
ſaid B. by the Form of the Gift, 
which ſays, Se. 


- Wo RE is no Limitation to one Son more than another, but all 
depends on the Formedon or Mens Legiſlators, the Form of the 
Gift or Will of the Donor or Deviſor, Anceſtor or Purchaſer, 
here referred unto; and in Default thereof, Magna Charta ſup- 
plies the Place, and diſtributes equal Juſtice to all Freeborn Sub- 
jects, as the Common Law of England, 3d, 4th and 5th, , and . 


goth, en and 38th Chapters. 


-1hid. Cap. 3. 
Sect. 4. 
« ſaid Lands, 5 77 


Confirmatio Cartarum Regis Ed- 
wardi I. V. Die Novembris 
MCCXCVH. 
. 


l par le Grace de Dian, 


Roy d'Enghterre, Seigneur d'Ir- - 


— 


Anno Regni 


Says, that 68 No. Heirs can be barred by a Fine levied 
{© by any one in Poſſeſſion, or r who i is ſeized of the : 


Confirmation of | the: Charters . of. © 

- King Edward I. on the -5th.; 
Day , Nov. MCCXCVII. 
and th his. Toys ANF 


_ Eguard,. by. the. Grace of t E 
God, King of. England. Lord. i 


lande, 


— eons ao — 
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lande, Duc d Acquitanie : A touts 
ceux qui ceſtes preſentes Lettres 
verrount ou ourront, Salut. Sac hi- 
ez, nous al Honeur de Dieu, et de 


Sainte Egliſe, et au Profit de tous 


noſtre Royaume, avoir graunte pur 
nous, et pur nos Heyrs, kela Graunte 


 Chartre de Franchiſes, et Ia Char- : 


tre de la Foreſte, le quelques feu- 
rent faites par commun Aſent de 
tout le Royaume, en le Tems le Roi 
Henri, neftre Pere, ſoient Ternues 
en tous leur Points, fans nul Ble- 
miſſement. Et volumes, que meſmes 


celes Chartres de ſous noftre Seal 
ferent erviez a nos Fuſtices, auf 


bien de la Foreſt, cume au autres, e 
a tonz les Viſcountes des Counteex, 


e a tout nos autres Mimftres, e 


a toutes nos Cyteez par my la 


5 7 erre, enſemblement, ove nos Briefs, 
en les quieux ſerra countenu kil fa 


cent les avaunt dites Cbartres pu- 


; plier; e ke 7 facent dire aus Peu- 


ple, ke nos les avont grauntees de 


tenir les en tout leur Points. E 


a nos TFuſtices, Viſcountes, e 
Maires, e autres Miniftres, qui la 


Loy de la Terre deſoutæ nous et par 


nous oient, a guier meiſmes les 


bartres en toutz leur Pointz, en 
Pla eaux, e en Jugements les 


of Ireland, and Duke of Ac- 
quitain: To all to whom theſe 
Letters ſhall come or be had, 
Health. Know ye, that we, 
to the Honour of God, and the 
Holy Church, and to the Profit 
of all our Kingdom, have grant- 
ed for us, and for our Heirs, 
that the Great Charter of Liber- 
ties, and the Charter of the Fo- 
reſt,' which were made by the 
common Aſſent of the whole 
Kingdom, in the Time of. King 
Henry, our Royal Father, be 
kept in all their Articles, with- 
out the leaſt Blemiſh or Abate- 
ment. And we will, that thoſe 


the faid Charters under our Seal 


be ſent unto our Juſtices, as well 
that of the Foreſt, as the others, 
and to the Viſcounts of the 
Counties, and to all our other 
Miniſters, and to all our Cities 
throughout the Land, in like 
Manner, to have our Briefs or 


Letters; in which will be con- 
tained, that they ſhall cauſe the 


beforeſaid Charters to be pub- 


liſhed; and that they ſhall ac- 


quaint the People, that we 

have granted them to hold them 

in all their Points. And to our 
Jaceur 
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facent alder; ceft a ſavoir, la 
Graunt Chartre de Franchiſes, 
cume Loy Commune, e la Chartre 
de la Foreft, ſelone I Afize de la 

Foreſt, al Amendment de nos Peu- 
ple. E volums, ke fi nul Fuge- 
 mentz ſoient donneꝝ defſormes en 
* Conntre hes Pointz des Chartres 
avaunt dites, par Fuſtices, et 
par nos autres Miniftres, qui, 
countre les Pointz des Chartres, 
tienent Pledæ devaunt, eaux ſoient 
defez, et pur nient tenuz. E 
 voloms, ke migſines celes Chartres, 
Agęſout notre Seal, foient enviez a 
Egliſer Cathedrales, par mi notre 


Roiaume, et la demoergent e ſoient 
deus fiez, par un lues devaunt te 


Poeple. E te  Arceveeſques, 
Evefques, doingnent Sentences du 
graunt PEſcumenque ' contre tous 
ceauz, qui contre les avaunt dites 
Chartres vendront, ou en fait, ou 
en ayd, ou em cunſal, ou nul Point 
en freindrent, ou entoumtre ren- 

e. E ke celes Sentences ſoient 
- denunciez e puplier deux Foiz par 
An, par hs avant ditz Prelats. 
BY meifmes les Prelas, Eveſques, 
ou nul deux, " frient negligentz a la 


Denuntiactun, fut dier faire par 
and Biſhops do pronounce Sen- 
K 


bs deer de Caum 


Land, under us, 


And to our Juſtices, Viſcounts, 
and Mayors, and other Mini- 
ſters, which the Law of the 
and by us, 
have been appointed, to obſerve 
the ſame Charters in all their 
Points in Pleadings, and cauſe 
them to be allowed in Judg- 
ments; that is to ſay, the 
Great Charter of Liberties, as 
Common Law, and the Char- 
ter of the Foreſt, according to 
the Aſſize of the Foreſt, for 
the Relief of our People. And 

we will, that if any Judgments 
ſhould be given afterwards in 
Defiance of the Points of the 
Charters aforeſaid, by our Juſ- + 
tices, and by our other Mini- 
ſters, who, contrary to the 
Points of the Charters, do hold 
Pleas before them, the ſame 
ſhall be defeated, and held for 
nought. And we will, that 


| theſe the ſame Charters, under 


our Seal, be ſent to the Cathe- 
dral Churches, throughout our 


| Kingdom, and be there pub- 


lickly ſhewn forth, and be read 
twice in the Vear before the 
People. And the Archbiſhops 
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e de Yuerwyk, qui pur Tems ſer- 
rount, fi cume, conyant ſoient re- 
pris e diflreinz, à meiſmes cele 
Denunciaciun fere, en la Fourme 
avauntdite. En Teſmoifinence de 
de quieux Choſes, nous avaunt fait 


faire ceftes nos Lettres  overtes. 
| Donnes @ Gaunt, le quint Four 


de Novembre, I An de notre reer 
u e e 


Manner aforeſaid. 


tences of Excommunication a- 
gainſt all thoſe, who contrary to 
the beforeſaid Charters ſhall 
come, aid, afliſt, or counſel in 
any Point whatever, or that ſhall 

infringe or oppoſe the ſame. 
And that theſe Sentences be de- 
nounced and publiſhed twice in - 
the Year, by the aforeſaid Pre- 
lates. And if even the ſaid 
Prelates, Biſhops, : or any of 


them, ſhould be negligent in 


the ſaid Proclamation to be 
made by the Archbiſhops | of 

Canterbury and York for the 
Time being, they ſhall, on Con- 
viction, be ſuſpended, until this 


ſaid Proclamation or Denuncia- 


tion be made, in the Form and 
In witneſs 
whereof, we have cauſed theſe 
our Letters to be made Patent. 
Given at our Court in Gbenat, the 
5th. Day of | November, in the 


25th Year of a den. Anno 


ane NET. 


Tursz ſeveral Statutes frm the Saxon 3 5 yer for | 
de better ſecuring the Rights and Properties of all Men, every 
Tithing was anſwerable for every Act committed therein againſt 
the Peace oſ our Sovereign Lord the King, his Crown, or Dig- 
. under Frank Pledge of Body for Body, and Rill ſubſiſts by 
Hue 


Ts 


Hue and Cry, in the Hundreds and Counties throughout Eng- 
land, againſt Robbery, Murder, Felony, Rebellion, or any other 
Breach of Common Law : This demonſtrates, that the whole 

Community is bound in a ſolemn Compact for our mutual 
Defence and Security, and by the Sacramental Oaths of Magna 
Charta, to ſtand by each other, purſue, and' bring to condign 
Puniſhment, every Invaſion of the Rights of the Subject. Can 
there be then in Nature ſo great a Crime as the Mode, which 
takes away the lawful and original Birthright of Orphans? A 
Breach of Covenant, let all Men look bop" as ay ſhall value their 


ſolemn Oaths 1 


Articui Guper Chartas Regis 
Edwardi Primi, 6 Die Mar- 
tii, 1299, Anno Regni 


Pur ceo que le Pointæ de la 


Grant Chartre des Fraunchiſes et 
la Chartre de la Foreft, les quieus 
le Roy Henri, Pere le Roy, ge ore 
e granta a ſoen People, pur le 
Pru de ſoen Roiaume, ne unt pas 
efte tenuz ne garde avant. ces 
Heures, pur ceo ge Peyne ne fuſt 


avant eftablie en les Trepaſſours 


contre les 'Pointz de Chartres 
avant dites; notre Seigneur le Roy, 
les ad de novel Grante, renovele 
et confirme, et a la. Requeſte des 
Prelats, Contes et Barons, en ſoen 
Parlement a. Weſimounſter, on 
Quaremme, I An de ſoen Regne 


Articles upon the Charters of 

King Edward the Fir, 6th 

8 OP of March, Anno 1 299, 
and of his * XXVIII. 


Fotuſmoch as the Points wit 
Particulars of the Great Char- 
ter and the Charter of the Foreſt, 
which Henry the King, our 
Royal Father, granted to his 
People, for the Good of his King- 
dom, have not been kept or re- 


garded in Times heretofore, be- 


cauſe that Puniſhments were not 


before eſtabliſhed upon the Treſ- 


paſſers againſt the Tenour of the 
Charters beforeſaid; our Lord 
the King has, by a new Grant, 
renewed and confirmed, and at 
the Requeſt of the Prelates, Earls 
and Barons, in his Parliament at 
K 2 | _ wont 


- 


— worms 


ay! 
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vynt el ie. ad certbine Fourme 
et Peyne, ordene en countre t9uz 
iceaus he contre les Poyntz des 


avant dites Chartres, ou nul Poynt 
de eles, en nul Manere viendront 


en la Fourme ge ſenſuit; e a 


ſavoir, De de ci en avant la 
| Grant Chartre des Franchiſes 


A Engleterre, | grantee a tote la 


Commune d Engleterre e la Cbar- 
tre de la Foreſt, en meiſme la 


Manere grantee, ſoient tenues gar- 
dees e meintenues en cheſcun Ar- 
#icle et cheſcun Poynt, auſſi pley- 
nement, come le Roy lud grante, 
renovele, et par ja Chartre con- 


1 firme. E ke celes Chartres ſoient 


baillees a cheſcun Viſcont 4 Engle- 
terre, deſoutz le Seal du Roy, a 
lire quatre Fois par An devant 


ke Poeple: en plein Conte, cet a 


ſavoir Prochein comte apres Ia 


Saint Michel, e apres le Noel, er 
apres la Paſque, et al Prachem 


conte apres la Saint Joban. Et 
à celes deus Chartres en cheſcun 


Poynt, et en cheſcun-- Article 


delles, fermement tenir, ou Remedie 
ne fuſt avant par la Commune 


Ley, ſoient eflus en cheſcun conte 
par la Commune de -meiſme, le conte 
trois. prodes Hommes, Chevaliers, 


ou autres loyaux Sages, et aviſes 


4 


Weſtminſter, in Lent, and the 
28th Year of his Reign, a cer- 
tain Form and Penalty ordered, 

and eſtabliſhed againſt all thoſe 
who in any Manner offend 
againſt the ſaid Charters, or any 
Particular thereof, in the Form 
following; that is to ſay, That in 
the firſt Place, the Grand Char- 
ter of Liberties of Exgland, grant- 
ed to all the Commonalty of Eng- 
land, and the Charter of the Fo- 
reſt. in the ſame Manner granted, 


ſhall be held, regarded and main- 


tained in each Article and every 
Point, as fully as the King has 
granted, renewed, and by his 
Charter confirmed the ſame. 
And that the ſaid Charters be 
conveyed to each Viſcount in 
England under the King's Seal, to 
de read four Times in the Vear 
before the People in full Aſſem- 

bly, viz. on Michaelmas, Cbriſi- 


mas, Lach- Day, and Midſummer, | 


And that the. ſaid two Charters, 
in each Point, and in each Ar- 
ticle of them, firmly be held, 
where Remedy was not before 
bad by the Common Law, there 
ſhall be choſen in each Place or 
Seſſions, by the Commons of 
the ſame, three honeſt Men, who 
| | qui 


E 


qui ſoient Juſtices, jures et af: 


Agnes par le Lettres le Roy over- 


tes, de ſont Grant Seal, de oyr et 
determiner, ſantz autre Bref qe 


leur commun Garant, les Pleinte 


ge ſe ferront de tous iceaux, qe 
viendront, ou meſprendront, en 
nul des ditz Poyntz, des avant- 
dites Chartres, et Contetæ, ou fi 


ſont affignes auß bien dedens Fraun- 


chiſes, come debors; et aufi bien 
des Miniſtres le Roi, hors de leurs 
Places, come des autres; et les 
Pleintes oyes de Fours en Fours, 
ſantz Delay, les terminent, ſans 
alluer ler Delais, ge font alluer 
par commune eL. &C. &c. 


are Knights, or other loyal, wiſe, 
and diſcreet Men, who may be 
Juſtices, ſworn and aſſigned 


over by the King's Letters Pa- 


tent under his Great Seal, to 
hear and determine, without 


other Writ than their common 


Warrant, ſuch Complaints as 
ſhall be made of all thoſe who 


ſhall in any wile infringe or miſ- 


conſtrue in any of the ſaid 
Points, the Charters beforefaid, 
or their Contents, or which are 
aſſigned either within the ſaid 
Franchiſes, or. without; and as 
well as the Miniſters of the 
King, out of their Compart- 
ments, as the others; and the 
ſeveral Complaints heard from 
Day to Day, without Delay, 
they ſhall determine, without 
allowing the Delays,” which are 
allowed by the Common Law, 


Se. &c.- 


Carta Confirmationis Regis Ed- | 


wardi I. XIV. Die Februarii, 


MCCC. Anno Regni XXIX. 


 Edwardus, Dei Gratia, Rex 
Anglie, Dominus Hybernie, et 


Charter of Confirmation of King 
Edward I. 14th Day of Fe- 
bruary, in the Year of our Lord 

1300, and 29th of his Reign. 


Edward, by the Grace of God, 
King of e Lord of Ire- 
* 
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Dur Acquitannic ; ; 3 ad 
quos preſentes Litteras pervene- 


rint, Salutem. Sciatis, guod cum 


nos Magnam Cartam Domini 
Henrici, quondam Regis Anglie, 


Patris noſtri, de Libertatibus 


Anghe, una cum Carta de Fo- 


reſta, conceſſertmus et confirma- 
verimus, | ac innovarerimus per 


Cartam noftram, preceperimuſque 
quod Carte ille, in fngulis ſuis 
Articulis, teneantur et firmiter, 


obſervantur. Volumus et concedi- 
mus, pro nobis et Heredibus noftris, 
guad fi que Statuta fuerint 'con- 


traria dictis Cartis, vel alicw 
Articulo in eiſdem Cartis contento, 


ta dꝭ commune Confilio Regni nofiro, 
modo debito emendentur, vel eciam 
adnullentur. In cujus Rei Teftt- 


monium, has Litteras noftras fieri 
ecimus Patentes. Tefle meipſo, 
ud Lincolniam, quartadec imo 
ie Februarii, Anno Regni w_ 


V Efawo-nons. 2 


— 


Lem, Rex habebit Maritagium 


I . Fore _ et in 


— 


land. Duke of e to all 5 


to whom theſe Letters ſhall 


come, greeting, Health. Know 
ye, that when we conceded and 


confirmed the Great Charter of 


the Lord Henry, late King of 


England, our Royal Father, con- 
cerning the 
land, together with a Charter 


Liberty of Eng- 


of the Foreſt, and alſo renewed 
the ſame by our Charter, and 


' ordained. that thoſe Charters 


ſhould, in all and every of their 
Articles, be kept and firmly ob- | 
ſerved. Wewill and condeſcend 
for us, and our Heirs, . that i in 
caſe that any future Statue ſhould 
be made contrary to the faid 
Charters, or any one Article in 


the ſame Charters contained, 


that the ſame, by the Common 
Council of our King, done in 
due Manner, ſhall be amended, 
or even alſo annulled. Witneſs 
Ourſelf at Lincoln, the 14th 
Day of February, in the Ten- 


. Year of our r Reign. 


I. s. 


Prarog . Anno XVIL Edwardi mi: Kan. MP: 14. 
ig” 4, p. II. | F 


Tem, The King will bare is 
Marriage of the Heirs within 
| e 


Cuftodid fad, exillentes frve Terre 
Heredum eorundem, fint ab Anti- 


quo, de Corona, ſive de Eſcheatis, 


gue ſunt in Manu Domini Regis; 


ve habuerint Maritagium rati- 
one Cuſtodiæ Terrarum Domi- 
norum eorundem  Heredum, nullo 
Habito Reſpectu ad Prioritatem 


Feoffaments, licet de aliis tenu- 


erint. „ 


Primei Seizin 1. Cap. 3. 


lian, Rex babebit ptimam Seif- 


nam poſt Mortem eorum qui de 
eo tenent in Capite, de omnibus 
Terris ef Tenementis de vuibus 
iph fuerunt ſeifiti in Dominico 
fuo, ut de Feodo, cujuſcunque Æta- 
tis Heredes ipſorum fuerint capi- 
endo omnes Exitus eorundem Ter- 
rarum et Tenementorum, donec 
faSta fuerit Tnquifitio, prout Mo- 


ric oft, et ceperit Homagium Bu- 


A 1 


N 


Age, and being in his Cuſtody, or 


the Lands of thoſe Heirs, whether 
they be held from ancient ab An- 
tiguo, from the Crown, or from 
Eſcheats, which are in the Hands 
of our Lord the King ; or whe- 
ther they may have Marriage by 
reaſon of the Cuſtody of Lands 
of the Lords of thoſe Heirs, no 
Regard being had to the Prio- 
rity of the Feoffment, although 
they ſhould of others be held. 


Premier Seizin, , Cap. 3: 


| PEW The King will have the 


firſt Seizin after the Death of 
them, who hold of him in Ca- 


pite, of all Lands and Tene- 
ments of which they themſelves 
were ſeized in their own Domain, 
as of Fee, of whatſoever Eſtate 
their Heirs may be, by taking 
all Out-goings (or Profits) of 
their ſaid Lands and Tenements, 
until Inquifition ſhall be made 
as the Manner is, and he ſhall 


- have taken or received the Ho- 


mage of each Heir reſpectively. 


| Thid. 


_ Putzherbert, N. Brev.— 
Writs of Right. 
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wid. Partitio 1. Cap. 3. 


Et , una Hareditas, quam de 

Rege tenetur in Capite, agſcendat 
pluribus Participibus, tunc omnes 
illi Heredes faciant Homagium 
Regis et illa Hareditas, que de Rege 


tenetur, participabitur inter Hæ- 


redes illos, ita guiliber eorum ex- 


func Partem. ſuam tenebit de . 


uiid. Partitim 1. Cop. 5. 


Andif one Inkeritance, ck 


is held of the King in Capite, 


ſhould deſcend to many Part- 
ners, then all thoſe Heirs, ſhall 
do Homage to the King ; and 
ſuch Inheritance, which is ſo held 
of the King, ſhall be divided 
among thoſe Heirs in ſuch man- 
ner, as that each may hold his 


Part rom, the Bing: 


T When one aig enters and occupies 


Regiſter, Bac 33 64 — 


152 whole, yet Writs of Right lye 
between Privies in Blood, ſuch as Bro- 

thers, but not Strangers; and is ſue- 
able N 2 or more of ſuch Par- 
ae wee Fee ties, w m by Deſcent from the 
Os e oN. 5. fame Anceſtor, and is deforced, who 
Ei have their Remedy by this Writ, as 
5 Un Gavel-kind or e Tenures. 


Tü. $ FRO" Tine b in ede ariſin g from Feadal Prin- 
ciples, but extended farther than thoſe Principles will warrant, 


has been long looked upon as a peculiar Hardſhip ; both 'becauſs 


the Eftabliſhment of the Feodal Syſtem in this Kingdom was ori- 
| _ ginally founded upon a Fiction * (a deſpotic Military Power) and 
: alſo decauſe the Subſtance of thoſe Tenures being now done away 
dy Stat. 12 Car. I. cap. 24. it ſeems moſt unreaſonable to reſerve 
to this Day one of their moſt unequitable Conſequences ; namely, 


That innocent | have. 2 3 and Wr ſhould not only be 


reduced 58 
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reduced to preſent Poverty, but removed from even a Poſſibility d 


of ever inheriting the leaſt landed Property, pod the caſual Event 
of their common Father's Deceaſe, inteſtate. Surely, the expreſs 


Words of the Act, viz. * Thoſe Tenures, together with all Fruits. 

“ and Conſequences thereof, are aboliſhed and taken away,” are a 

ſufficient legal Authority to inforce the Rights of younger Sons to 

a Partition of Lands in a ſummary Way, without the tedious Pro- 

ceſs of our Courts of Law, and a final Appeal, in a Matter where 
the ane Weg Is fo os, and the Facts! in no wile ene 


Kn 
Tax Words Heir or Heirs, dips 1 in Ae Chavea, © 
prove joint Succeflion to Patrimony, and the Rights of the mean- 


eſt as well as of the greateſt Subject, both as to Life, Limb, Fine 
or Impriſonment; as well as thoſe. of Patrimonial Succeſſions, and 


bound us thereto by the moſt ſolemn Invocation of the Supreme 


AM 12 Car. II. 


cap. 24. 


Being, and execrated to Perdition both the Souls and Bodies of the 


Contraveners, as may be ſeen in the Courſe of this Work; not bya 


private Act of a Party, but by the moſt publie national Act of King. 


Lords Spiritual and Temporal, and Commons, in general Council 4 


aſſembled at Vg eftminſter- Abbey, that hath been exhibited in any! 
other Nation either before or ſince : Under which moſt exemplary 
Compact between Legiſlature and People, all the Libertiesof the 
Church, Peers and Commons are claimed to this Day. Such a 
Deed as this is the ſacred Refuge of every lawful Subject, eſpeci- 
ally, when comprized in the Intent, Meaning and Spirit of the 
Coronation Oath, from William I. to our moſt juſt and excellent 
Prince, George III. (whom may Heaven long preſerve, and from 
whoſe Houſe may the Sceptre of theſe Kingdoms never depart !) 


Let then the higheſt to the loweſt: Degree among: us, Whether 


Judges, ab een or We lay their aue I 18 


port, and by all Autiful a lawful Means, eee e 
| . LG with whom the Power is i ed, to reſtore the lawful 


3 EL Title, 


ns Ge ů ů — ñ A — — 


hoerited of their lawful:Blood:: and immediate Conſanguinity, and 
_ - robbed by at imiquitous, arbitrary and hluntdlering: Canon of * 5 
heritance, of their equal; Share of an inteſtate Parent's Landi. 


—— — — —ö: 


Br 
— PAI + mam rea udn Illegitimacys. . 
from the: Puniſhments. due: only, to: Felon: and Outlaw, in 


W Seen ceaſes when 
— Parton Aid: Anil: further, as Can Lean 
do no Wrong, and the Diſheriſon of n Children is ſuch in 
tho highest Degree, | Ergy;, this: Canon is not Lawi Thus the 
. legally:plead, and by the Vietue of the: ſolemn. Oaths 

herein exemplified, may moſt ſolemnly -adjure in the ſame Terms, | 
all manner of Nerſbns of hat Degree: ar: Condition: ſoever they 


be, to uffiſt ĩn procuring: Juſtice; an h hegen er Petgſatem Terre: 


ett Fudicium: Parium ſinrum, (ſo often mentioned in Magna Ghorta: 


tie Lau and Power: of the Land; and Judgment of their Pears, 
| (uxthey Gall tender tho contrary bk 
God.) 


the Tribunal of Almighty. : 


—̃ — — 
— ahi Adminiſtration in Europe. All 
Lawyers admit, that Soccage Tenures, either free or co 


deſcended — YHPA A Rt enable * to increaſe 


— Sr n an chen. 


latter Denus al Lands, Sc: nee TD . ed 
| ke e Gan e | . 


Tax Wiaterdbereof he lessen 3 this ati 


i Argamentas it appears r the: foregoing Diſcqurſe, by ſetting: 
for che firſt: Principles: (as: cs y as poſſible): on which the 
— 3 hs ON 


-. 
* 
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| Tempeſts, which intereſted Opponents may endeavour to ralſe 


againſt it. However, he fears not to ſtand the Teſt, in Defence 
of the Excellency of the true Common Law of - England. In the 


firſt Place, it gives (agreeable to the Laws of God and Man) to 


Father, poſſeſſing a Freehold Eftate, or Lands in free and com- 
mon Soccage, a full Power to diſpoſe of his Lands, or other his 
nen to his Son, Sons, or any of them, or to any other Per- 
ſon, ſubject to the Proviſo's: of doing the ſame as right Reaſon 
i in the Eye of, and as the Civil, Canon, and Munieipal 


TLansef chi Nesim de ordein. ay, The Common Law of England 


is, by the Verdict of a Jury, the Law of Nature, and ever has and 


will grant, that they who are r quo, one Man's Children, ſhould = | 


(if not ar n, yet certainly, not ex Iniquo} be provided for, 


| becauſe having (during their Father's Lives) Jus ad A though 


mot ur in Re, to the Fathers Goods, The Law calleth them all, 
n Daina Bonorum Patris, et diverfi Hearedes, qui: dyſcendunt ur 


ttadem Sifite; as if Maſters of their Father's Goods, and ſeve- 
4 ral Heirs, ho deſcend from the ſame Stem, whoſe Right 


-commences-at the Fathers Death, and are aceordingly to ſuceeed 
ſthereunto in equal Partitions, where no other Diſpoſition is made 
cy his Will or ocher Deed. conſequently upon Inteſtature. guy, The 

General Laws give no Pretedeney or Superiority of Right to · Eldeſt 
Bons, nor make any Difference between real and Nerſonal Eſtates, 


All being comprehended under ihe Name Bowrum. ahh. The 


Fifth Ommandment enjoĩns Obedience af all Children to their 
Parents, upon dhe promiſti Re ward of long Life, andEnjay ment 


13 Edw, 


of thoſe Lande which the Lord itby God Ahall Five mtb bm, 


meaning their Fathers Inheritance; not to one only, but 0 all. 
Ithiy, By our Oommon Law, and BBE. u. Mahl. giving Diberty toy as 
to Rathers to ive or divide their *Subſtance at their Bleaſure, or 

among their Otiitdren-; ĩt does nt direct any Limitation to Pri- 


mogeniture ſolely, or (in cafe v inteſtuture) (et uſdecthe To | g 
. n D — wr oy or : 


ais. 


Na: Syſtem of 


. Philoſo- 
hy, by F. 


utche I. p. 


Profeſſor at 


Glaſgow, 1755. f 


Den 

Eq: 5, whe +hath/ the better Cauſe? T be lp oper 

ny Ah claims only his Patrimony in common with his Elder 

rather, or the latter, who ſeizes upon, and poſſeſſes the whole 
Eſtate, without the former obtaining a fipge Acre thereof, or a 
Forty Shilling Vote for the Repreſentatives of his native Country? 
Tacommioda vitantis melior quam: commolla Prtentis eſi Cauſa. That 
Cauſe is better which ſeeks only a general Good, than that 
«© which ſtri ves at obtaining an excluſive Monopoly, to the Ruin 
of his Brother. In. the Succeſſion to private Eſtates in England, 
«<<: there can be no good Reaſon alledged why Primogeniture ſhould | 


e take place to the utter Deſtruction of every-other»Thild (upon 


4 the Event of Inteftature,. thous fulllereePerdinglitier more 
<<: eſpecially) ſuch a Cuſtom is abſurd, and in no wiſe ſupported 
% by the Juriſprudence of this nor any other Nation, unleſs under 


Ln Desißb by Will or other Settlement of the Anerſtot, on hom 


Keate's 3 of 
Geneva 


. alone the Odium of ſuch" unnatural . Injuſtice muſt in that 


46 Cale fall.“ In Sæuenſſerland, where every Male is a Soldier, all 


5 Sons iequally inherit the Father's Lands, Sc. upon this well known 


and eſtabliſhed Maxim; namely, for the better Defence of their 
Country, by Popalation, and ee of good Huſbandry and 


Agriculture. We ſee, altho' Lord Coke allows Magna Charta to 


2 be founded on our ancient Laws and Liberties; yet he would have 
this impoliticand unjuſt Canon to operate 


& ite ntheLee 


due Land; ut he is not authorized ſo to do by his after Lis 


| y acknowledges, that he does not undertake to ; 
he Contents of his Works, as the true Law, but only In Or- 
in order to lead towards finding out and diſcovering what 


the nel Ear, is es ne voill que: tus er ear tout ces gut Jeo ay dit 
": "i groin fi inoy.” And the former confeſſes, in his Comment 


ru, ſoit Ley quar Jeot ne ceo voill empienare ne 


on Lireleton s Section 5 34th, that the Niceties abſerved in Plead- 


| 4 ings. . the Feten ot —— | 


65. * 

. 
important Cauſes are loſt, rout ever having been ſo much as 
ED into as to the Merits. Ne 2 not t truly | 


"« uncertain i 1 * 55 55 P to the Abend 85 both 
"agree, hath the Right of Inheritance by Deſcent; one Son cannot 
| therefore exclude the other Sons, who are equal, Proxinii, to the 
Parent s Blood, and to be conſidered in Deſcents, as the immediate 


Preface to Sir 
Z. Coke's 
Entries. 


Fuſtinian Codexts -. 


Laneal iP roximi. Sang, or next of Blood ; but if. the preciſe Opi- 


nion prevails, that one Son only ſhould inherit, ſtill it ſtands confuted, 


on its own Principles, for the younger Son muſt then be the Proxi- 


mus gradũ, Sanguini amborum Parentum, as proceeding the laſt there- 
from, which is as good Logic on one Side as the other. But as 


Nullum Iniquuin in Fure præſummendum, the Caſe truly being, that 


the whole Blood by the immediate Deſcent is the right Heir, (whe- 
ther conſiſting of one or more Sons) Nucl vinculum Perfo harum de 


endem Stipite deſcena 


atm, ſo there does not appear any one Act or 


Statute of Parliament, which ordains Succeſſion to veſt in Pritioge- - - \ 
niture folely, as utterly inconſiſtent with our onſtitution and Magna : — 


Gbarta 3. and has ever been held in Cont mpt by all di ee 
Suden 


5 8 Ride oderie, aller FAR ; Doe as you 1 0 ce done to 


The Rite. 1: 
| Cangniſs, 2 5 15 2 Cuſtom i in favour of thej 2 Mode 


TOA 


5 
— 


e Loy 1 "ag Charta, 1 15 wad r to 2 ; 


8 Ie. 8e | 
5. 2 anc þ ints „e Verte ve 2 475 8 ublithed, vis 
oe (Fee 2 * 7 28 
IF" ad rg guar 4 7 2 018 
din "ut 4} of foo. | 
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| which-Couniy 1 "bins at this Day, except that general Law, 
(bravely ſupported through their own Virtue,) to maintain their 
. Gavel-kind by, or other Diſtricts, but in common with 
the whole Realm ; and that no Title appears to privilege the fole 


- Succeſſion thereof to the Eldeſt, only: by Iach Laws as were after- | 


* 


| © which! -his Rl. Father Ae to hints ſuch Acquifitions 


1 e wo g1 Hem 


- wards:obtained for local 


Purpoſes and Pride, under that vain 


- ious Prinec, Henry the Shane "who loved to ſupport every Ap- 


of Splendour and 


6 in his Court, even after 
expended the whole T 


re of Four Millions Stetling, 


made 4 . \ 


y he 2 | r of £ 
® + * 
* 4 * - >. x * 
* N CODY 
* PFs 
* * 
Ls * 


« Hob nnn, as by eee Laws of this Realin, divers of 
. the King's Subjects being: ſeized of Manours, Lands, Tenetnents 
4 and Hereditaments, as joint Tenants, or as Tenants in common 
with other, of any Eſtate of Inberitance in their own Rights, 
= or in the Right of their Wives, 'by Purchaſe, Deſcent, or other- 


Y vn I 2 0 — . N 8 
4 : "© I BD "2 ES, 


. 
— 5 > 


vwiſe ; and every of them To being Joint Tenants, or Tenants in 


* 


Fo 


| 2 common, have the like Right, Title, Intereſt or Poſſeſſion in 


« the fame Manours, Lands, Tenements and Hereditaments, for 


2 * Farts and Portions, Jointly or in common, undiv 


er with other, e. enacts Partition between them, Bro- 
. Perſons. 32 Hen. VIH. Cap. 32, confirms the above, 
and extends the e fame to joint Tenants, and Tenants in common, 
- for Term of Life or Years ; and to joint "Fenants and Tenants in 

- comman, where one or ſome of them have but a particular Eſtate 
er Term. of Life of Years,” and the other habe Eſtates of Inheri- 
tance of and in any Manours, Lands, Tenements and Heretlita- 
mente, or Freehold Eltates, enacts, to be partitioned off, each 
Brother, if be roger Tow Coun es These two Statutes 


13 TT, * 
Manours; Tenements und Hereditaments in Partitign by: Deſcent, 


as. their, Parts and Portions of their Patrimonial. Inheritance, and 
Stat, 11 Hen. 


that according to the common Law of the Land. 
VII. Cap. - 20. ordains;. that no. Tenant in Poſſeſſion by Covin | ar 
| Fraud, canary Ml ines, or bar any; Heir * Inheritance. 


Tur following Statutes; obtained for. local 


1e beats 


prove the Neceſſity of making: ſuch Acts, to 3 the Farties to 
deviſe their Lands, contrary; ta the Laws. and known Ufages, Li- 


berties a 


re b N „ ſhall Manes 


[Han the: Loaitiips, Oi of which ae Grathwon, Lo 
| . Kent be ſcized in Fee ſmple or Fer · tail, ſhall be changed 
from the Cuſtom and Nature af Gavel-kind, eee | 


cording amen Law: Il e ſecundum Fur mam Donatianit ;. or 


Sa the Ancetion zl dn by Stat. Heim. 13 Ed. I. All the 
Lands, Manours, Hereditaments, Cc. within the Lordſhip and 
| Spki of Oſiualuleate, in the County; of Natringbam, ſhall be 
changed from the Quſtom of Gavel-kind, and. ſhall deſcend accord 
ing ta commen Law, as above, Stat. Weſim. All Lands in Wales 
were to be held as .Eng/;/b Tenures, according to. the common Law, 
(Stat. Wejtm.). and not to go in Partition, as in. 
is to ſay, Lande were made ſubject to the Uſes of Wills, Ge. as 
well here, as by the above Stat. Weſtmin. No feigned 


nee or. not. 
+4: 


-Free-Cuſtoms of the; Realm, which was, either Cuſtam .. 
of Gavel-kind,; oraifoDevidebyrommenLaweSter, Weſom:.1 3 Bd. L 

All Perſons inheritable to Lands in Malu, ſhall inheritt as without 
Partition, Bid. Sat. 35. Lands in Malen which have e 


ording to the Will, Formedon, or previous 


Gavel- kind; 2 


by. Adem ef Parties, ſhall bind the Heirs, whether Vanehars 5 


2 Eſet ines, 
;  Demoſibenes, &c. 
Orario Eſchines 


in Ctofphontem.. - 


at Cole's. 
Canon of Inhe» 
ritance, * 


| J 


Tun Statute for Part of Kent was obtained by the newly-created 


Lord Cromwell, in order (to aggrandize his Family) to permit 


him to ſettle his whole Eſtate on one Son ſoleiy; a neceſſary 
Appenage for to ſupport the Dignity of Family (to be ſure ;) he 
being the Son of a Blackſmith at Putney, and raiſed himſelf by his 
Skill in the Times, to great Preferment at Court, did in ſome mea- 
ſure forward the Reformation, but unluckily loſt his Head at laſt, 
for oppoſing the King's Marriage with Catherine Howard. No 
wonder, if in this Reign, the Opinions of both Law and Goſpel 
ſubmitted to the Conveniency or Gratification of the Monarch 
and his Flatterers, who put to Death two Queens, (one deſervedly, 
Catherine Howard) two Cardinals, (one condemned, the other 
executed) three Dukes; of Marquiſſes, Earls and Earls Sons, 
twelve; Baròns and Knights, cighteen; and of Clergy, ſeventy- 


ſeven; and two Lawyers, Empſon and Dudley, who yet, had acted, 


as many others before and ſince have done, vis. according. to the 
polite Conſtruction which was put upon the Laws, ſo as to ſerve 
a preſent temporary Purpoſe, without regarding the native and ori- 


| ginal Rights of the Subject, comprized in our Palladium, (Magna : 


Charta, although ſo often enforced, upon the Penalty of incurring 
the F ruits and On x walkul: er Perjury. ines ” 

Tux belt Düse of ancient Times, always Shred their 
Auditors by the Veneration which they owed to the immortal 
Gods, to fee that ſtrict Juſtice be done according to the true 
Laws; one of whom pleading before the Senate of Five- hun- 
dred Perſons, tells them of the Boldneſs and Inſolence of ſome 


Orators, whom neither the Laws, nor the Rulers of the Com- 


monwealth, nor the Courts nor the Tribes could well manage 3 
yet confiding in the Gods, he implores them to deliver the Laws 
from thoſe Conſtructions, which (by their Combinations) were 
brought to have more Weight than the Rights which themſelves 
had firſt received from Solan. Surely then. « a Chriſtian Tribunal will 
alſo 


wy 69 ] | 
alſo have ſome 2 paid to it, as ſuch is now appealed to in | 
this Cauſe. Our Readers excuſing this Digreſſion, let us pro- N 
ceed to obſerve, that when the Blind lead the Blind, they both 
fall into the Ditch; ſo fares it with the Followers of this Canon, 


without firſt analizing its conſtituent Parts: Illegal, iniquitous and | 

| Infamous as it is, yet by ſome has been called Law, by Pre- | 

ſcription, or by Cuſtom ; Terms oppoſite, if not incompatible 1 

= Fo. with each other ;; for the former implies a Preſumption, that it N= Big, a 
EE | - hath been founded-heretofore on a conſlitutional, legiſlative Autho- mil, * 1 
rity; the leaſt Evidence of which not being yet brought to Light, X 

ſuch a Poſition cannot obtain Virtue of Law, or Force ſufficient u, ,,, Joi 3 

to juſtify ſo violent a Breach in our invaluable Conſtitution. Toe K. 2 9 

Such Power reſts only in Parliament, and what that ordains, ought j 

to be el to at all . by every good Subject. 1 

i % 


Tur ume dn be 1 a Law by the Cuſtom, means, one 


82 by common D. admitted, e 8 enn and ehm 
. ſtitutional. | 


EE ED 
eee To 


* 


Ax unjuſt moſt 3 5 — unnatural Diſtribution of an Inteſ- 
tate's Lands to Primogeniture ſolely; can never, by the moſt ſtrained 
Conſtruction, be thought the free Cuſtom and Liberty enacted by 

| Magna Charta ; can that be called Eng//b common Law, which re- 

_ duces fix Orphans in one Family to the moſt abject and deplorable 
State, that can be inflicted on the human Kind; namely, extreme 
Poverty, without Ability for honeſt Labour, or which (if attained) 
would perhaps be impeded through family Pride, thereby expoſed 
to Attempts towards procuring Affluence ſufficient to aſſort with 
their own Blood, though at-the Riſque of their Conſciences and - 
Honour? But ſo have we not learned our excellent Laws, which a 
diate, enact, and inforce much more comfortable Doctrines. 
Magna Charta ordains: free Liberties and all free Cuſtoms to 
87 lawful 2 of theſe Realms, and that theſe Words 
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Pas 


im * every Right of Birth, Country, and Conſanguinity, which 
' hath ſubſiſted from the Beginning of Time in reſpect to Inhe- 
ritance in Paternal Lands, the expreſs Tenour of William the 
Ift's plain Charter fully proves, viz. * That every Child ſhall | 
«© be his Father's Inheritor after his Days; that you 'ſhall be 
% all your Laws worth that you were, when you had them 
s beſt, ſays another Part, and that ſuch is to be held as the com- 
% mon Law of the Land, and never be altered.” This, by a 
mort Recapitulation, we ſhall ſhew to be the firſt Law, under 
a Theocracy, and continued fince in every Country upon Earth, 
as long as the People RT their Liberties from the Power 


JE of Military Sway. 


IMPRIMIES,. Ban auten Adi Fim — the Farth be 
gave to the Sons of Men. Adam had two Sons, Cain and Abel ; 
the Eldeſt choſe to be a Tiller of the Ground, and had Land for 
that Purpoſe for his Patrimony ; The Younger choſe to be a Feeder 
of Sheep and to raiſe Cattle, for which Purpoſe, alſo, he had 
ten times the Quantity of Land in Uſe; which was his Patri- 
mony no doubt, as we do not find he held Lands of his Brother. 
Cain forfeited his Lands by Murder and Fratricide, and his whole 
Race was extinguiſhed and cut off by the Flood. At this Period 
Noab had three Sons, Shem, Ham, and Faphet ; among whom he 
divided the then known World ; Europe to one, Afia to another, 
and Africa to Ham, notwithſtanding he eurſed him, for his Diſre- 
ſpect. Fhence we come to the Jewifi or Hebrew Occonomy 3 
there Partition appears plainly to be the Birthright of Sons, in 
allotting two Portions to the Eldeſt Male, which could not be 
known, as to quantum, until the others had been aſcertained by 
Diviſion, and ſo tenacious were: they to preſerve the Landed 
| Inheritance to each Tribe reſpectively, that to retain it, they obliged 
the Daughters, when it devolved on them, to marry within 
- ur own Tribe and Name ö Whereas the pretended 
5 | 4 Claim 


L210 

Claim of Primogeniture ſoon extinguiſhes both Family, Name, 
and Landed Eſtate; for by that, upon Failure of Male Heirs to the 
Eldeſt Son, the Inheritance veſts in the Daughters, who marrying 
Strangers, with them go Lands, Names, and Titles for ever. 
Whereas, if we (taking a good Providence for our Guide) give all our 
Sons Tools to work with, and an equal Portion of Landed Poſ- 
ſeſſions to begin upon, no Man need fear the Want of an Heir 
Male of his own Name, Blood and direct Lineage to enjoy his 
Eſtate ; or (as the Scripture has it) to ſtand before the Lord for 
ever: This free Liberty now ſubſiſts in Magna Charta, every 
Purchaſer may, by Gift, Deed, Teſtament, or other Formedon, 
grant, alienate, deviſe, or diſpoſe of his Freehold Lands; ſo upon 


Inteſtature, without Deviſe or Diſpoſition, every Man's Poſſeſſion, 


Purchaſe, or Acquiſition, becomes inſtantly the Object of the 
Common Law of every Country, and that Law diſpoſes of 


ſach Inheritance, whether of Lands or other Goods, ſuitable to it : 


Canſtitution of each Country reſpectively. This Kingdom is 

free, imperial Kingdom, and (for its Interior Government) inde- 
pendent of the whole World ; can make and abrogate Laws, and 
deprive its Subjects both of Property and Life; the aggregate Ca- 
pacity of our three Eſtates can alter the Conſtitution, and annul 
even. Magna Charts itſelf, (provided they can diſpenſe with their 
| Oaths) but as no Act of Legiſlature can be produced which ordains 


Diſberiſon, and the Pains of Felony to. be inflicted upon all 


Younger Sons, (lawful and natural born Subjects of this Realm) 
what Rule, Opinion, Preſumption, or Concluſion of one 
Man, or ſet of Men, can deprive ſuch Subjects of Protection 
under the Laws, of inheriting according. to what theſe Laws 
enact, through the common Conſent of every free Nation upon 
the Face of the Globe, and here by Ourſelves, under the moſt 
ſolemn Engagement of Magna Charta ; which great Bond of our 
Society hath hitherto, been reſpected (except by the Uſurpation 
of this Canon) equally with the Laws of the Antient Medes and 
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Profeſſor ſays, 


« The Greeks, 


the Romans, the 
Saxons, andeven 
the N 
themſelves, di- 
vided the Lands 


among all Sons. 


P luta rch, in Vit, 
Lyecurg. 


Thid, in Vit, 
Solon, 
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OS 
Perfuanss (never to be altered) and with us, Doomſday Bat 
in the Exchequer, was ſo named from the like Intention, as 
being the Ground Work of Magna Cbarta. To evince by further 
Proofs that it was the. received Cuſtom, Uſage and Maxim in 
every Age, Nation and Government, for Sons to inherit Lands 
equally, we find Lycurgus, (who flouriſhed 882 Years before the 


Incarnation, or 2647 Years ago) when he propoſed his Lex Agra- 


ria, gave this Reaſon, viz. That he would have all his Country- 
men live as Brothers and Coheirs. And having prevailed with 
them to accept that Law, travelling through the Country in 


| Harveſt Time, he obſerved great Abundance of Corn, of which 


the Sheaves and Shocks being all equal, he ſmilingly addreſſed his 
Followers: Methinks, fays he, Lacedæmon is like the Inheritance 
of many Brothers who. have newly made a Diviſion among 


themſelves. | 


gens happened. 300 Years after Mz "EF and prior to either 
Romulus, Numa, or Solon. Surely our Canoniſts of Inheritance in 
Primogeniture cannot deſerve the Sarcaſm which Anacharfis deli- 


vered in full Senate at Athens : © He wondered much that in- 
5 Greece, wiſe Men ſhould make Laws, and ſuffer Knaves and 


40 F ools to determine pen them.” 


pe abLY: ſome ſuch Pupils, oe the vrofitable erde ar 
the Law, (as Lord Coke taught by his Works) are the 2 85 


| Adviſers in coviiruing North American Charters! 


"In like manner theſe Diſpoſitions T Piternal Lands, (deduced 
from the univerſal Conſent of all Ages) will alſo appear, by recurring 
to the Ancient Laws of the 12 Tables (wherein the Rules of Lineal 
Aſcent and Deſcent are calculated with the greateſt Perſpicuity, 
and may be defined under the latter Word Deſcent ; for Succeffion 

implies * Obitum, or Decadence from one departed to another 
| . living, 


7 —— 


ta} 


Eving, though it be to a Father. Ordaining, that the Father ſuc- 
ceeds the Son, or Sons, on failure of their Iſſue Male and Female, 
as he is the Proximus Agnatus to them ; and the Sons being allowed 
as near akin to the Father, as the Father is to the Sons, do, in 
Conſequence thereof, ſucceed equally to the Father, having no De- 


fect of Country or Lineage, and both joined in the ſame natural , 


Parental Blood. That profound Caſuiſt Lord Coke, makes no 
Lineal Aſcent, except through the Collateral Line of the Uncle ; 
but ſtrip him, and moft of his blind Adherents, of their technical 
Terms, falſe Latin, and bad Tranſlations of almoſt every Law 


Term, written in the Norman Tongue, (ridiculous to the Bar prac- 


tice at this Day) where too a Liberal Education is often thrown aſide 


(as uſeleſs to a Lawyer) and the Deſk of an Attorney ſubſtituted in 


its Stead, no wofider then if the Study of the Juriſprudentia Univer- 
alis is more neglected than among any other Juriſconſulti in Europe; 
with ſuch Want of Arithmetical Knowledge, that one grand 
Plea in their Works againſt Diviſion of Family Property, is, the 


Difficulty of ſplitting Eſtates, as they term it. The Roman Præpo- 


fitus is the Father; the Father is (according to Feudal Principles) 
2uafi Lord of the Domain, the Sons are Qzafi his Vaſſals, they 
purchaſe and die without Iflue ; the Lord (ug of the Fee) has 
his Eſcheat ; This is Law, tho' by means ſeemingly contradictory. 
For the truth now is, the Sons are free Subjects, can deviſe, alienate 
or diſpoſe by Will, other Deed, or Formedon ; yet on failure of all. 
theſe and Iſſue, the Operation of Law gives it to the next in Blood, 
which is the Father, and ſo Vic“ Verſd. But what has the Uncle to, 
do with this, all the while, until the Father or firſt Purchaſer be fully 
fatisfied? The Uncle cannot here inherit either jointly or ſeparately 
 withtheFather; for tho a Brother of the whole Blood (i. e. by Father 
and Mother) yet being only of half Blood in reſpe& to the Sons, 


TL. Ch. J. Hale, 
- obſerves, Nullus 


defæctus Patriæ, 


Nat ionis wel L- © 


geantiæ, et alibi, 
utringue conjuncti 

ine, Paren- 
tali Naturali. 
Hale. 
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Cotes Doctrine et 
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ted and rever- 
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Cohe's Aſcents of 
Inheritance dit- 
approved. 


their Poſſeſſions muſt go to the nearer akin, i. e. the Father Supra 


did. This correſponds with our Law Maxim, Eftates cannot li- 
neally aſcend while any Lineals or Colatterals i in the Deſcent re- 
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Cr. Car. 602. 
Lord Ch, Bar. 
Hale, Bacon's 
> Caſe, per omn, 
EA. Ang. 
Collingw. v. 
Pace 427. Scacc. 
Reg. Lirtlet, 

Se ct. 20. 


Inſt. Lib. 3. 


8 Tit. B. at An- 6 


tian, Laus 35 
qu. LL 


bas 5 


main; but the ſame being extinguiſhed, and where all do alſo fail 
in the Aſcent, then they become eſcheated to the Crown; the. 
Primum prone, or the Fountain * * agreed * generally. | 


| e e as the Deſcent between Beachary' is by Law od 
to be an immediate Deſcent ; and as Brother and Brother make but 


one and the fame Degree, or the firſt Degree of Conſanguinity 


from their common Parents, the following Authorities will con- 
firm ; that fince they have no Diſability in Blood or Lineage, ſo 
there can be no Bar to their Patrimonial Rights, except from their 


own ſeparate Acts or Attaint reſpeCtively. The Civil Law fays, 


Nullus eft proximior Fratre (nam poſt Obitum Parentum) prima Cauſa 
in Succeſſione eft Liberorum ; None is nearer than a Brother, for 
« upon the Death of Parents, the firſt Cauſe to be conſidered in 
« Succeſſion is that of the Children.” Does Siſters ſucceed equally? 
Are younger Brothers then to be ouſted of every Acre of their Pa- 


trimonial Lands? I conceive not. The Canon Law provides, that 
Frater et Frater, Soror et Soror, funt in primo Gradu : Brother 


4 and Brother, Siſter and Siſter, are all in the firſt Degree, and 
ee ought to have their ſeveral equal Parts of Inheritance.” But 
this is over- ruled by our very deep Political Maxim- mongers, under 
the Sanction of a Name they are not warranted to apply, viz. the 
Common Law. For a Jury has never yet decided upon this 
matter, as ſuppoſing it to be governed by ſuch Tenets as have been 
adopted in the common Run of Practice in the Courts, where 
often Stat pro Ratione, Voluntas, and fic Vulgi, Conſuetudinem pro 
Lege er. And thus the TOs hold Nr for Law. - | 


' ANALAGovs to the Common Law of Hideo the Feudal 
Law, for that never had any other Source than the Sword) is our 


| Engliſh Common Law in moſt Parts, particularly touching Deſcents, 


viz. Et doit un ſcavoir, que tongue le Cuſtome de Pays de Normandie, 


pur compter les Degrez en Ligne Collaterale, ſe longue les Canoniftes, 


rin! 


deux Wen ont le premier Rangen, Degrez er Eont que un Degre * 
* And one ought to know, that it is the received Cuſtom of the 
* Country of Normandy, to reckon or count the Degrees in the 
<«« Collateral Line, according to the Canoniſts, that two (or more) 
6 -Brothers have the firſt Rank, and they have but one and the 
© ſame Degree of Conſanguinity.” The Municipal Law is the 
fame in. all Countries throughout the World, encouraging every 
Meaſure which may contribute Defence and Security to a Country ; 
and whether that is beſt effected by the Canon here called in 
Queſtion, or to the more humane n now pleaded for, any 
908 may ſoon decide. 


Bor to ſettle all, Lord chief 8 Hale fas let us look 
back upon the Inſtitution of Juſtinian, Lib. 3. Tit. 3. a moſt 


authentic Collection, 8 Tit. De Haredibus ab Inteſtato Venientibus : 


« That is, who become the Right Heirs of an Inteſtate ?” 
Concerning which Inquiry, that ancient, approved, and univerſally 
admired Body of Laws enacts, That Sons do ſucceed in the ſame 
«« Degree in Coparcenary, or equal Partitions to an Inteſtate, as 


« well to Lands as to other Goods, of their common Blood the 


« Anceſtor, or laſt Purchaſer.” Such are the free Liberties given 
to us. by our invaluable Palladium, Magna Charta ; ſuch are the 


free Cuſtoms to which every Part of his Majeſty's Dominions are 
ſtill entitled, except where local Acts of Parliament have been 
| infidiouſly obtained to annul ſome. Thefe Laws are general by 


Magna Charta; thoſe Acts are local only. 
| © GAVEL-KIND is yet preſerved, and allowed as good Law "teat 
| Cumberland, Northumberland, and Weſtmorland, and held good for 


Defence of thoſe Borders ; Kent, London, Part of Wales, and the 


Marches of Yorkſhire, Gloucefter ſhire, Nottinghamſhire, &c. have 
claimed and been allowed it. Gavel-kind was uſed in Ireland 


and Wales, and Males ever divided on Deſcents from Inteſtates, 
and cannot now be impeached by any known Law or Statute in 
Being. 
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1 
| Being. Some claim Borough-Engliſh, others Taniftry, fon their 

_ Cuſtoms; but both of theſe may be juſtly diſallowed, as they are 
partial and involuntary, not free, and impede the original, as welt 
as the acquired Rights of lawful Succetion, in all * 0 
” Secundum Tenorem Magne Charta. | _ 


LIBERTIES and RIGHTS. 
1. Macna CuarTa, 9 Hen. III. Cap. 9. The City of Londen 


| ſhall have all her ancient Liberties and free Cuſtoms, and all other 


Cities, Boroughs, and Towns, and the Barons of the Cinque 
Pants; and all Ports ſhall have their Liberties and free Cuſtoms, 


Pa Fe Sean ibid; 2 29. No . ſhall be 08 


or impriſoned, or diſſeiſed of his Frechold, or of his Liberties and 


. 5. Ibid. 


free Cuſtoms, or be outlawed, baniſhed, or otherwiſe deſtroyed; 
nor ſhall ' the King paſs or ſend upon him, but by the lawful 


Judgement of his Peers, or by the Law of the Land; the King 
hall {ell to-none, or deny or delay to none, Right or Jultige, 


CuarTa, 25 Ediv. I. Cap. = If any 1 be EN 


contrary to the grout Runs it ſhall be undone, and holden for 


_ 


* 
- 


Tur 5 "FED ſhall be Tent under Seal to the fs Te 


Churches, and ſhall be read before the People t two Times by. the 
Fear. 


Car. 4. All Archbiſhops and Biſhops mall prondungt Sentence 


1 Excommunication againſt thoſe that by Word or Deed, or 


Counſel, do contrary to the ſaid Charters, or that in any Point 
break them; and the ſaid Curſes ſhall be twice a Tear N Z 
5 any ſuch n e 


SUPER 


[771 


soren CuART As, 28 Edib. I. Stat. 3. Cap. 1. The great Char- 


ter of Liberties, and the Charter of the Foreſt, ſhall be delivered 
"FW every Sheriff, to be read four Times in the Year before the 


People in full County, vis. the next County after the Feaſt of St. 
Michael, and at the next after Chriſtmas, and at the next after 


Eafter, and at the next County after the Feaſt of St. John ; and 


there ſhall be choſen in every Shire Court, by the Commonalty 


there attending, three ſober and ſubſtantial Men, Knights, or other, 
which ſhall be Juſtices ſworn, and aſſigned by the King's Letters 


Patents to hear and determine (without any other Writ but their 
Commiſſion) ſuch Plaints as ſhall be made upon thoſe that offend 
againſt any Point in the Charters, and to hear the Plaiats from 
Day to Day, without Delays allowed: by the Common Law ; and 
the ſame Knights, or other Liege-Men as aforeſaid, ſhall have 
Power to puniſh all ſuch as ſhall be attainted of any Treſpaſs done 


contrary to the Charters (where no Remedy was by the Common 


Law) by Impriſonment, by Ranſom, or by Amercement: Never- 
' theleſs the ſaid Knights, or other, ſhall not hold Plea where there 
hath been Remedy provided after the Courfe of the Common Law 
by Writ ; nor ſhall any Prejudice be done to the Common Law, 
nor to the Charters aforeſaid ; and if all three cannot attend to do 


their Office, two of them ſhall do it, and the King's Sheriffs and 


Bailiffs (hall be attendant to do the mene of the ſaid 
e. 


| STAT: 34 Edu. I. Stat. 4 Cap. 6. All Clerks and Laymen 


| ſhall have their Laws, Liberties, and free Cuſtoms, as they have 8 


uſed to have the ſame at any Time when they had them beſt; and 
if any Statutes have been made, or any Cuſtoms brought in contrary 
to them, ſuch Statutes and Cuſtoms ſhall be void. 

STAT. 34 Ed. I. Stat. 6. All Archbiſhops and Biſhops, for 
ever, ſhall read this Charter in their Cathedral Churches twice in 
the Year, and in their Pariſh Churches ſhall openly denounce, 


8 accurſed 
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1 
accurſed all theſe that * procure to be done any thing con- 
* to this Charter. 


STAT. 1 Edi, III. Stat. 2. Cap. 9. Cities, Boroughs, and 
franchiſed Towns, ſhall enjoy their Franchiſes, Cuſtoms, and 
Uſages. 


' STAT. 2 Edw. III. Cap. 8. It ſhall not be commanded by the 
Great, or by the Little Seal, to diſturb or delay common Right; 
and though ſuch Commandments come, the Juſtices ſhall not ceaſe 
to do right. 


STAT. 5 Edw. III. Cap. 9. No Man Hal be attacked by any 


Accuſation, nor fore-judged of Life or Limb; nor ſhall his Land 
or Goods be ſeized into the King s Hands againſt the Great —_— 
and the Law of the Land. 


brar. 14 Edw. III. Stat. 1. Cap. 1. Holy Church fhatl have 
her Liberties in Quietneſs, and the City of London, and all other 
Cities and Boroughs, ſhall have all their Franchizes and Cuſtoms 
which they have reaſonably — in Time paſt. | 


STAT. 2 5 Edw. III. Stat. 5. Cap. 4. None hall by: put out of 
his Franchiſe or Freehold, unleſs he be duly brought to anſwer, 
and Judged by Courſe of Law; and if any Thing be done to the 
RAY; it hall be redreſſed and holden. for nought. 


STAT. 28 Edw. fr . Cap. 3. No Man fhall be put out of Land, 
nor taken, nor impriſoned, nor diſherited, nor put to Death, 
without being _— to anſwer ' by due Proceſs of Law. 


[Srap] I Back: II. Cap. 2. Peace ſhall be firmly kept, ſo that 
all good Subjects may ſafely go, come, and abide according to the 
Laws and Uſages of this Realm, and good Ras and equal Right 


ſhall be done to every one. 
| | STAT. 
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hs: 2 Hen. IV. Cap. 1. All the Lords, Spiritual and Tem- 


poral, and all Cities, Boroughs, and Towns enfranchiſed, ſhall 


enjoy all their Liberties which they have duely uſed, and full 
Juſtice and Right ſhall be done, as well to the Poor as to > the 
Rich. | 


| STAT. 1 ill. and Mary, Stat. 2. Cay, 2; The Lords Spiritual 
and Temporal and Commons being afſembled, in a full and free 
Repreſentative of this Nation, for the Vindicating- their ancient 
Rights and Liberties, do declare, inter alia, that the pretended 
Power of ſuſpending of Laws, or the Execution of Laws, without 
Conſent of Parliament, is illegal; that it is the Right of the Sub- 
jects to petition the King, and all Commitments and Proſecutions 
for ſuch Petitioning are illegal ; and that for Redreſs of all 
Grievance, and for the amending, ſtrengthening, and preſerving 
of the Laws, Parliaments ought to be held frequently; and they 
do claim, demand, and inſiſt upon all and ſingular the Premiſes, 
a8 their undoubted Rights and Liberties. AE 


l nd 13 Vill. 1 Cap. 2. Seck. 4. Whereas 
the Laws of England are the Birthright of the People thereof; 
all the Laws and Statutes of this Kingdom, for ſecuring the Rights 
and Liberties of the People, are by his Majeſty, with the Advice 
and Conſent of the Lords Spiritual and Temporal and * 

ratified and confirmed. 


SUMMARY of EVIDENCE upon Ph CASE. 


Every. Child ſhall be his Father's Heir, and all ancient Laws 
confirmed, Magna Charta, in fingulis furs Articulis Teneatur tam in 


biis que ad Regem pertinent, quam ad Alios : ( No lawful free-born 


«« Subject can be difinherited of his Birth-right or WN nor 
0 impriſoned nor condemned without Trial.“ 


YoUNGER Sons d0 inherit by Deſcent upon an Inteſtate's Lads, 
in Coparcenary, Joint Tenantcy, or Tenantcy in common. © 
2 ALL 


XXVI. 


XXVII. 


XL. 


Charta l. I. 


Congueſtador un- 
to the Statut. 


14. Ibid. and by 
Stat. Weſt. and 
alſo by 31 Hen. 
VIII, 


4. Cap.,6. 


1; Fdw.1. Cap. 
2. Stat, Weſt, 


92 Cur. II. Cap. 
24. 


22 and 23 Car. 


II. o 10. 


3 omnium 
Generum. 
Ibid, Stat, 
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Aut Men ſhall have kate Laws and Liberties, and free Cabos: 


as they uſed to have when at any Time they had them beſt. 


Serrrxs the e. which conſtitutes an Heir at Law, 
either by Will or other Settlement, according to the Mind of the 


Anceſtor; 1. e. the Lawgiver, in reſpect to his own Freehold.. 
n Mentem Legiſlators. 


No Man Pol have his Lands or Inheritance ſeized, contrary 


8 Law. 


No Man an bo! ouſted of hid Freehold Inheritance, but «by 


Low. 


4 5 a * 2 


Ir any Statutes 105 ur FE or WEE wet in rr 


48 PRs Liberties nt in . Ws, ſuch Statutes and [Cuſtoms 
ſhall be void. N 8 | | 


No Diſtinction made between Goods, real or 4 nor any 


Title or Privilege annexed to one Child's Succeſſion more than the 
others, unleſs ſo ordained by the Form of the Gift, or Donation 
of the Anceſtor, according to Stat. . 13 Edv. 1. 


4 1 Manors, — Se. are frond 1 all _ every ; 
the Fruits, Conſequences, and Effects of Feudal Tenures, and re- 


ſtored to common and free Soccage, and chus to be conſtrued and 
adjudged for ever. | 


ArTER . Bunt Debts a are that and paid. * e 5 


or Reſiduum of an Inteſtate's Eftate, without Diſtinction (Lands 


as well as Perſonals) to go One-third to the Widow ( nifi dotata 
fuerit } and the Remainder among his Children in equal. Shares.; 


and the Heir at Law (named ſuch by Formedon, Settlement, or 


Intail, as by Star. Weſtm. ſupra difta) to have an equal Share with 


the other Children ; unleſs he had ſuch full Share advanced to him 
during the Inteſtate s Life-time. 


3 
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Tuls is now conſtrued Perſonal Eſtate only, whereas 1 is 
aſſigned on Lands, 9 Hen. III. 


CHILDREN dying unmarried, after the Death of their Father, 
every Brother and Siſter, or their Repreſentatives, ſhall have 
equal Shares, 


DzcLanes, inter alia, that the ſuſpending of Laws; or the 
Execution of Laws, without Conſent of Parliament, is illegal. 


THraAT. it is the Right of. the Subject to petition for Redreſs of 
Grievances, and that they do-claim, demand, and infiſt upon all 
and ſingular the Premiſes, as their undoubted Rights and Privileges. 


WurkzAs the Laws of England are the Birthright of the Peo- 
ple thereof: Be it enacted, That all the Laws and Statutes of this 
Kingdom, for ſecuring the Rights and Liberties, are, by his Ma- 


jeſty, with the Advice and Conſent of the Lords Spiritual and 
Femporal and Commons, in Parliament aſſembled, ratified and. 


confirmed. 


WHERE Coparceners or Joint Tenants (by Deſcent or by For- 
medon, as explained in 32 Hen. VIII. Partit. 3. De Partitzne 
| facienda). are ſeized of an Advowſon, to preſent by Turns, each 

of them ſhall be ſeized of his ſeparate Eſtate, 14 Geo. IT. Eſtates 
pur autre Vie ſhall be divided as thoſe of Inteſtates Perſonals. 


COMMENTS and, OPINIONS. 
Tur Magna Charta is the Baſis and Foundation of our Statute 
Law. That Magna Cbarta cannot be infringed or oppugned by 
any ſubſequent Statute, much leſs by y Cuſtom, er Privilege, 
or Preſcription. | 


THAT the King, Lords, and Commons, are bound by the Co- 
ronation Oath, and Sacramental Teſt, to preſerve the Laws, Liber- 


ties, 


1 Jac. II. Cap. 16. 


1 Will. and M. 


_ - * 2. Cap. 2. 


Ibid. Stat. 


12 and Vill. 


Cap. 2. Sect, 2, 


7 Ann. Cap. 18. 


Coke upon Liwle 


ten, fol. 115. 


Ibid. 381. 
Ibid. 2 part, 
fol. 235. 

Ibid. fol. 863, 
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ties, and undoubted Rights of the subject for themſelves, and their 


Heirs for ever; and preſerve equal Laws to all Men. Magna Charta. 
That Juſtice be done to the Poor as well as the Rich, Statim et 
fine Difficultate vel Dilatione, 

WHEREFORE, in Conſequence of, and by Virtue and Force of 


the ſacred Obligation under which this Nation is (by the aforeſaid 
Oaths, Imprecations, and Adjurations) moſt firmly bound, the 


Appellant, on the Caſe hereunto annexed, doth ſummon all Magi- 
ſtrates, Parents, and Guardians, of what Degree ſoever they be, 
{quia, Cauſam agit, Tam Patriæ, quam Sibi) to ſtand by, and by 
all lawfal, dutiful, and reſpectful Means, to affiſt, by their. In- 
fluence and Approbation, towards obtaining a full, clear, and con- 
cluſive Judgment, againſt the aforeſaid pretended Canon of Inhe- 
ritance, and juſt Relief in the Premiſes, as they ſhall anſwer he | 
contrary at the Judgment-Seat of Chriſt! 


' COROLLARY and CONCLUSION. 


Tus have we gone through Pleadings, which fully diſculpate 
our admirable Syſtem of Laws, of diſinheriting and diſcharging, 
from the beſt Security of their Allegiance, ſo many Thouſands of 
his Majeſty's Liege Subjects: Yet while the preſent pretended Canon 
(trumped up by former Lawyers) continues to preclude all Acceſs 
to Courts of Law, what is left to the Appellant on the Caſe here 
annexed, but publicly to bring his Action in Manner and Form 

following, as in a feigned Caſe to obtain a general Iflue ? | 


„Tua x he the ſaid Appellant, qui tam pro Rege quam ibi, com- 

« plains, that the faid Canon, and its Abettors, have by Force and 
« Arms, and without Judgment before had or obtained, within 
« thirty Years now laſt paſt, deforced him the ſaid Appellant, from 
« all and every Part of Ten Thouſand Acres of Land, which he 
* claims as his juſt and undoubted Right and lawful Inheritance, 
into which the ſaid Canon and its Abettors had no Entry, unleſs 
wy: after the ſaid Diſſeiſin ; * __ other Enormities to him did, 
« he 


[8] 

% he the ſaid Appellant has ſuffered Loſs and Damage, to the full 
&« Value of One Hundred Thouſand Pounds, of lawful Money of 

© Great-Britain, in Breach of the Peace of our Sovereign Lord the 
« King, &c. For the due Proof whereof, and for proſecuting his 
& Claim as aforeſaid, the ſaid Appellant will appear (in propri4 
« Perſond ſua) in any of his Majeſty's Courts of Law, and enter 
«© into Recognizances with two Securities, to abide the Iſſue. 
« Whereupon he the ſaid Appellant doth hereby pray a Writ of 
Venire Facias of our ſaid Sovereign Lord the King ; and for the 
© due Recovery of his ſaid Inheritance and Damages as aforeſaid, 
6 puts himſelf on his Country, according to the Form of the Statute 
“in ſuch Caſes made and provided, Te _ re dicta, & e. God Save 
« the King. 5 . 


Tuls Canon, by its uſurped Authority, has long 8 | 


every Act of Parliament made for ſecuring the Liberty and- 
Property of his Majeſty's Subjects, and been a Reproach with- 
all Nations in return for our ' boaſted equal Laws. To the 
great Council then it behoves every City, Town, and Borough in 
England, to recommend, by their Repreſentatives, this Cauſe ; but 
more particularly the illuſtrious Corporation of this Metropolis,. 
(which, to its eternal Honour, firſt obtained the Protection of the 


Orphans from William I. Anno 1070, by Charter) were it only for. 


the Sake of preſerving at leaſt Six-ſcore Thouſand Infants, in their 
juſt Rights and Privileges, who at this Day cannot diſcern their 
Right-hands from their Left. 


Fix ATE, to prevent all quaint Evaſions, ſophiſticar FC 
or ſelf-intereſted Pleas, which may be urged in barr of a public 
Enquiry into the Subject Matter herein treated of, the Caſe hath: 


been reſpectfully and dutifully preſented to many noble Lords, and 


others of his Majeſty's Moſt Honourable Privy Council, and to- 
above 200 Members of the Honourable Houſe of Commons, beſides 
a general Publication thereof during laſt Seſſions of Parliament, in 


arder to ſubmit 1t to the Senſe of all our Fellow- Subjects, together 


Proferre in 
Curid. 


Jenab 11 and: 


14. 


[ | | wo 


T's I g 
Ter 5 Mag. 
Char. 
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with the Arguments thereon in Point of Law, And it hath 
been ſo fortunate, not only to eſcape the leaſt Cenſure on its 


general Animadverſion, but hath met with full Approbation 


from a numerous Liſt of Gentlemen, eminently diſtinguiſhed in 


the Law, who with Integrity and noble Candour wiſh for its 


Ks! fo Indies ., 
Parcium ſuor. 


Mag. Cher. 


Ap Annual | 


ſolemn Mect- 
ing from all 
Parts of Eur:pe 
and America. 


1. 2. An lice. 


Farce of true 


Wiſdom and 
Knowledge, 


Succeſs, as a Meaſure long hoped for and ſought after by 
many learned Writers and Patriots heretofore. —But that the 
Pleader might be ftill further aſſured and convinced of the Rectitude 
of his Endeavours, to procure National Redreſs upon ſo unprece- 
dented a Violation of every Divine and Human Law, (as that of 
a free Subject of England, his being diſinherited without a Hearing, 
without Crime alledged, and without judgment) he adviſed his 
Client tb refer his Caſe to the Conſideration of a numerous and 
moſt reſpectable Society of wiſe, ſober, grave, and conſcientious 
Men; who, without any Illuſtration than what the Words do now 
imply, gave (after mature Deliberation, in ſolemn Aſſembly met *, 

for the Diſcuſſion of ſuch Cauſes, both in Law and Equity) an 
unanimous Aſſent thereto, accompanied with their ſincere Wiſhes 
for the Succeſs of his Cauſe; of all which due Evidence i is ready 


to be produced. 


A Dects1oNn thus Jecreed, without Fee or Reward; Knowledge 
of the Parties, or the leaſt intereſted Motive among the Judges, 


can ariſe from no other Source, than that Fountain of Juſtice and 


conſcientious Impulſe which guided the Hebrews under the Appel- 
lation of Urim and Thummim, the Rhetra or Oracular Decrees of the 
Greeks, the Sybils of the Romans, the Druids of the Britons, the 
Wittenagemut of the Saxons, and which now exiſts in the Parliament 
of Great Britain. A Verdict fo recorded will be conſidered as a 
Truth from whence the Injured will never recede, but through the 
Force and Virtue of the Statute of Magna Charta, ſolemnly demand 
Oyer and Terminer upon, from both Prince and People. 


rr. 


